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STI PULATION 

It is stipulated and agreed by and among 
counsel for the parties hereto that the 
deposition of the aforementioned witness is 
hereby being taken under the Louisiana Code of 
Civil Pry; | u r e , Article 1421, et seq, , for all 
accordance with law; 

Th jhe formalities of reading and 
signing |specifica 11y not waived; 

he formalities of filing, sealing. 


purpose 



l e r tication are specifically waived; 

11 objections are reserved until 
Her use of the deposition, except 
ions regarding the form of the 
q u e s t i o the existence of a privilege. 


CHERYL FOURNET HUFFMAN, Registered Merit 
Reporter, in and for the Parish of Orleans, 
State of Louisiana, officiated in administering 
the oath to the witness. 
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HUGH W . LONG, Ph . D . , 

after having been first duly sworn by the 
above-mentioned Registered Merit Reporter, 
did testify as follows: 

EXAMINATION BY MR. BRUNO: 

Good afternoon, Doctor. Joe Bruno 
again. 's been some time since you and I 

visile 

(Whereupon a discussion was held off 
Record . ) 

^VIDEOGRAPHER: 

Today is April 17th, 2001. This is 

^videotaped deposition of Dr. Hugh W. 

. We are going on the record at 1:32 
pTnd I am John Lanford of Evidence 
gement, L.L.C. 

Now counsel will please notice their 
sarance off camera and then the court 
reporter will swear in the witness. 

MR. BRUNO: 

Joe Bruno for the class. 

MR. STERN: 

And Martin Stern for Philip Morris. 
MR. BRUNO: 

And do you want to swear him again? 
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THE COURT REPORTER; 

You're still under oath, Doctor, if 
I con remind you. 

MR. BRUNO; 

We could triple swear you now. I 




mean, now I know I got you good. 


EXAM I NA 



1 B Y MR. BRUNO: 


Q f --if - 1 As I said, Doctor, it's been many, 


many, maji y^io n t h s . Would you please tell me 


what, i 


appearah 


their r i 


1% thing, you have done since your 
t the last deposition for which 
iilled these tobacco lawyers or -- at 


I have continued to work on the 


matter pncTT^ in particular, have reviewed the 


deposit 


have 


^transcripts of -- from Dr. Burns; I 
iuse me -- I have reviewed a series 


of, I gi 


they would classify as pleadings, 



various motions from both sides and responses 
to motions; 1 have prepared an affidavit; I 
have prepared an additional analysis of costs 
of the proposed monitoring program; and done 
the background research associated with that 


work 


MR. BRUNO; 
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Okay. Martin, have you supplied us 
with all the new materials he's looked at? 
I know that you’ve given me this FAX dated 
April 5. But I guess I need - - 1 don't 
need you to give me the depo transcripts; 
but if you would identify the depo 
t r:a->|,..i,r i p t s , that would be helpful. And 


t h adings, 1 don't need to see them. 


j u ; s t ipdentify them for me, please. 


I will be happy to do that. From 


memory’, the deposition transcripts were 


allP^^ee days of Dr. Burns' deposition. 
M R N O : 

p“"Hup till completion? 


fc RN ; 


completion 


St)NO : 


All right. So I just want to make 
it -- We agree then that you have seen the 
entirety of Dr. Burns' deposition. 

THE WITNESS: 

That is what's been represented to 
me. Three volumes. 

MR. BRUNO: 
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That's fair. And we can leave it at 

that, Martin. 

THE WITNESS: 

Okay. 

MR. BRUNO: 

Okay. The pleadings? 

MR^ I#1eRN : 

- ; A11 the Daubert pleadings on Dr. 

BuMisjand Dr. Long. 



^ 0 k a y . The ones you filed and the 
we filed? 

ERN : 

Correct. 

UNO : 

Okay. Fair enough. 

|How about the ones on Rosen and 
on ? 

STERN! 

1 don't think so. Although I think 
that Dr. Long may have been provided the 
Court's order on Drs. Rosen and Harrison. 
MR. BRUNO: 

All right. And how about the 
affidavit? 


H 

MR 
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MR. STERN 


Of who? 


MR. BRUNO 


That he prepared 


MR. STERN: 



That's an attachment that you have 
- motion, the Daubert motion that 
;e filed against Dr. Burns. 


Mif! BRUNO: 



| Okay. Good, All right. And then 1 
I let me show you -- 



I TNESS : 


Let me supplement it 


RUNO 


Of course 


TjH E W TNESS: 


basaggi There is one other deposition that I 
rpPPPlived, which was the deposition of Dr. 
Culbertson. And I also received a copy of 
a report of Dr. Wecker . 


MR. BRUNO: 


Dr. who? 
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Wecker . 

WITNESS: 

W-E-C-K-E-R, I believe. 

BRUNO : 

You'll have to help me. That's a 
one on me. Have you got that one? 
TERN: 

Wecker is the defense expert 
stician, I believe, by training. 

R U N 0 : 

Is that a new one ? 

TERN : 

| No, It was filed back at the 
rial deadline. 

RUNO : 

We have your — We haven't deposed 


You have deposed him. 

MR. BRUNO: 

We have? 

MR. STERN: 

Danny Becnel took his deposition. 

MR. BRUNO: 

In that case, I'm sure he was sliced 
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up like 


MR, STERN: 


And Dr, Meeker has also submitted an 
affidavit in support of the Daubert motion 
filed with respect to Dr. Burns. 

MR. BRUNO: 

hv 

Okay. 


EXAM1N, 


BY MR. BRUNO: 




letter 


if you 


the let 


All right. Let me show you this 
attachments, Dr. Long. And then, 

1, identify the attachments as being 


A'.--, -(.V.V.-WIV.-.-.WO . 

t h.e w s o -oa lied additional analysis? 


1 (Witness reviews document.) Yes, 

( 

4s a letter to Mr. Redfearn from Mr 


Stern, Inrrdh is Mr. Stern's - 
cw_# Work product? 


— work product. 

And attached to it? 


A. (Witness reviews document.) 3 am 

trying to remember if this last page is 


complete. 


Well, why don't you check your 


files and we'll see? 


Well, 1 don’t have any files with 


one: shell square , suite ?so annex 
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Well, those were subpoenaed, so 


they should be here 


F" 3 \ 
i 3 


1 have not received a subpoena in 


conjunction with today. 


0. You have your original subpoena 

from the first day. This is a continuation. 


Nothing tpflP changed 



A| "y- ? well, it 


ERN : 



He produced that the first day 


T H I'fwT T N E S S : 


It may be that -- 


; U N 0 : 






No, he didn't produce this the first 


d Ijjy . "This is your supplement. 
Mta#TERN : 


Well, we produced this to you in 


auvaWce of this deposition. 

MR. BRUNO: 

And he can’t tell me whether or not 
it's complete. Give me a break. 


MR. STERN: 


Well, can I see it? 


THE WITNESS 


I'm not sure 
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MR. BRUNO! 


How can you tell him -- 


THE WITNESS 



- - whether there was an additional 
page was FAXed or not that may have had 
o %.e additional reference on it. 


I '1 r . ! There can't be any confusion here, 


ecause you got this attached to a 





MR . | BRUNO : 


No, 1 didn't. I got this attached 


t b y o]) r letter. 


HR.^TERH 


; " You also got it attached to a 

p,| f $.<a : cii n g, which is what I'm looking at, 
wlSIfPII is the Defendants' Memorandum in 
offr^olu t i o n I'm sorry Defendants' 

Memorandum in Support of Motion to Exclude 
Inadmissible Opinion Testimony of Dr. 

David Burns. 


MR. BRUNO 


All right. Well, why don't you show 
that to the witness and he can verify 
whether it's complete? 
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MR. STERN: 


T 3 \ 


I'd be happy to. 

No, 1 stand corrected. This wasn't 
attached to that pleading. But why don't 
you go on and I'll be happy to see if I 



c.a n get a copy. 



RUNO : 

That would be very helpful. 


THE WITNESS 


Right. 


iRUNO 



; I just want to make sure I've got 
ithing that 



WITNESS: 


Right . 
iRUNO : 

Because this came last week. 


WAITRESS : 

We did provide an original copy. 

MR. BRUNO: 

I'm sure you did to Martin, there's 
no question about that. I just want to 
make sure that I've got the whole thing so 
that we can proceed. 

Now, 
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MR. STERN: 

Okay. Joe, I can tell you right 
now, if you'd like, 

MR. BRUNO; 

Sure. 



MR. STERN: 

* And I think you are missing a page 
[link somebody left your last page off 
document that you have, Joe, is the 
lias " Exhibit 4" attached to 
d a n t s * Memorandum in Opposition to 
|intiffs' Motion to Exclude the 
Smony of Hugh Long, Ph.D. 



■ All right. 


All right. Well, just so you’ll 
know, Martin, I have in front of me a FAX 
from Adams and Reese which indicates 20 
pages. And the last page is 19, so 1 must 
be missing one page. 

MR. STERN: 


Well, if it’s our mistake, I 


ONE SHELL SOUARE, SUITE 250 ANNEX HUFFMAN & ROBINSON, INC, (504)625-1753 

NEW ORLEANS, LOUISIANA 70139 CERTIFIED COURT REPORTERS <800)70-1763 


JO/CD 


I 

I 


52434 7877 




apologize . 


MR. BRUNO: 


No big deal. Just - 


MR. STERN: 


But this is the same 


MR. BRUNO: 

K, ; 


Can we use that as an exhibit? 


ERN : 



Sure. 


IRUNO 


All right. That probably is the 


eMie'st and safest way to resolve the 


lem. I'm going to mark this thing in 
? as "bong Number 3." 

i (Whereupon the document as described 
| was marked as "bong Exhibit Number 



Matr^nffiR UNO: 

Okay. Are you comfortable now, 
Doctor, that we've got a complete set? 
THE WITNESS: 

bet me look at this one. 


MR. BRUNO, 


Take your time. 

You know, that's the one problem 
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with FAXlng is you never know if you got 
a complete set or not. 

THE WITNESS; 

(Reviews document.) 

STERN; 

Do you have an extra copy of that, 
less obviously the last page? 

IRUNO : 

Yes. 

ERN : 

Can I use this one? 

BRUNO; 

Sure, you can. 

JTERN : 

Okay. Thank you. 
iRUNO : 

That's my FAX. I'm not ready to go 
that, anyway, Martin, if you want to 
send it out for copying. 

MR. STERN : 

Okay. 

THE WITNESS; 

Yes, sir, this appears to be 
comple t e. 

EXAMINATION BY MR. BRUNO; 
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Q. Okay. Greet. 

All right. Now, at your lest 
deposition, you recall that you told me that 
you were not able to provide me with an opinion 
relative to Dr. Burns' -- and I'm going to, for 
the 1 a ^ k of a better description, I'm just 
going 11 them the numbers, okay? The 

attachmg^ta to his report. Because you didn't 
unders^^ the source of the numbers. Do you 
reitiembN^iat? Do you remember telling me 


that? 


fe&s. Yes, with - - Are we talking about 
ir. Buspreadsheets? 

Yes. 

Yes, 1 remember indicating that 

for th 1st majority of the numbers in that 

£ 

spread ^t, I did not have sources or 
autho rSfffi s either in his report or in the 
spreadsheets themselves. 

Q. Okay. All right. Now, -- 

MR. STERN : 

Excuse me, Joe. What did you label 
that exhibit just so I can -- 
MR. BRUNO; 

"Number 3." 
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MR. STERN; 

Okay , 

MR. BRUNO: 

Because we have, apparently, I'm 
told, two exhibits from the first 
deposition . 

MIpP^TERN : 
fV ^ Okay. 

RUNC : 

All right? 

BY MR. BRUNO: 

Now, have you had a chance to 
^definition of this class? 

I have reviewed the definition of 

the cl fflT'r 4 

All right. And you understand that 
the ce on program is for former smokers or 

smoker desire assistance in stopping 

smoking ? 

MR. STERN: 

I,et me object to the form. I don't 
know what that has to do with the class 
definition. 

MR. BRUNO: 

That's whet the definition says. 
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MR. STERN; 


Well, the class definition is a 


definition of the class. 





MR. BRUNO: 


Right 


MR. STERN: 


For all purposes. 

Mfa^UNO : 

Okay. And your question -- So 


Is your point? 


^ You seem to be making a connection 
tcessation program that I don't 
t h ^nJc is a part of the class definition, 

b v'^ >VM8W ^ 

■ \ 


E X A M I N A^ 



Kell, it is. 

BY MR. BRUNO: 

Well, then, you tell me what's your 


understanding of the class as it relates to 
cessation then. 

A. Well, the class is defined with 

respect to both cessation and monitoring, as 
I appreciate it. 

Q. Right. So let's 
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1 


defendants . 



Q. All right. Now, you're not an 

expert in addiction; are you? 

A. No, sir. 

Q. And you're not an expert in 



cessation? 
A 

medical 
people 

Q 

standin 




n , 

that e v Cry 
A. 



i n d i c a 1| d 


kWAVAVVil 




If by “cessation" we mean the 
esses of getting -- of helping 
that's correct. 

But you do have a general under¬ 
addiction and smoking; don't you? 
same one that tobacco has indicated 
d y has? 

Well, 1 don't know what tobacco has 

Okay. 



But I know that there is one body 
of thou rrr"^ hat involves a claim of addiction 
associated with nicotine; that the last time I 
read general literature on that, it was still 
being debated as to the extent to which that 
affected everybody or just some people or what 
the thresholds were. 

Q. Well, do you know that tobacco 

contends in this case that everybody in the 
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state of Louisiana who is above the age of 
18 knows that cigarettes cause addiction? 

MR. STERN: 

Objection to the form. No 
foundation. 

EXAMINATION BY MR. BRUNO: 

0Did you know that? 

A I do not know that from anything 


that I hjvei reviewed in this case. 



Okay. Kell, have they shared with 
ctly their position is on that 


No, sir. 

All right. Do you know or at least 
a general understanding that people 
smoke may be addicted? 

^ I have a general understanding that 
some peSFffT^ who smoke regularly may have a 
dependency on the nicotine that occurs in that 
process. 

Q, And do you know generally that 

people who smoke have some difficulty in 
stopping that behavior, that is, the smoking 
behavior? 

A. I know that some people express 
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right, 

A. But, yes, I have firsthand 

knowledge of people like that. And in the 
general media coverage, I have read similar 
accounts of other people or populations. 

Q. Right. 

Okay. And as a general sense, do 
you knop^w-^at the general medical recommenda¬ 



tion 1 s' tojthose who have stopped smoking but 



e urge to start again? Do you know 


'No, I don't. 

All right. At Tulane, do you know 
jrns encourage individuals who have 
:ing not to start again? 

I don't know that of personal 
I know physicians at Tulane, the 
know, uniformly urge people to stop 
1 don't know and have never had 
occasion to ask or observe their telling 
someone who has already stopped not to resume. 

1 just haven't. 

Q. You've never heard of that? 

A. I've just never observed that. 

Q. That's fine. That's fine. 
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Do you think that's an unreasonable 


thing for a physician to do? 


A. I don't think it's unreasonable. I 

guess it would involve some assessment or 
knowledge by the physician of the propensity of 
his or her patient to resume. 

Okay. Now, since you've had an 
opp o r t y to review Dr. Burns' depositions, 


have voikb.esfen able to ascertain enough 


i n f or mas 


to allow you to conclude how it is 


that he; cfante to the numbers that he came to in 


t p rji&d s h e e t s relative to the exemplar 




"exemplar . 


Tell me what you mean by 


The one that’s attached to his 


report 


A. : His cessation program? 

Q. Right. 

It’s an example. Well, if you read 
the deposition, he said very clearly that it 
was an example of a cessation program. I mean, 
do you remember that, him saying that? 

MR. STERN: 

Well, objection to the form. 
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EXAMINATION BT MR, BRUNO: 


Okay. Do you remember him saying 


3 . 

F \ 





that or not? 

A. I remember in his deposition his 

often characterizing things with respect to his 
spreadsheets as examples to the Court. 

Okay. All right. So we're on the 
same pa g ef-'''i |s all J 1 m saying. 

A^ 1 (Witness nods head affirmatively,) 


-.Now, so what have you learned 


about, OF anything, about how he got those 


^e r s at he put forth in the exemplar 


program' 


^ My recollection is that I learned 


1 a t i v If y -1 i 111 e about the numbers. What I 
renembehis stating that his cost numbers 


were nu|P|PiSs that came from his personal 
e x p e r i etmce^w i t h cessation programs, that is, 
the costs of each modality or method. That 
his differential -- I don’t know whether it’s 
propensity to quit or quit rates or proportion 
of long-term quits again were judgments which 
he had made based on his experience and not 
from any particular source. 

Q. Okay. 
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A. And the other thing that I remember 

his saying ie that he had, well, first of all, 
on its face, assumed that the current smoker 
number that he began with, which was six 
hundred and some thousand people was 
coterminous with the class. 


And the one thing I guess which 
most su^jw^sed me was he actually put forth two 


notions 1 that were possibly in the alternative. 



it was nfliiligf 1 ear to me, that when you - - that he 
be 1 i ev elPfffi at the costs of getting people to 


^ wup as you moved further into the 


per s e 




import 


have 


That did not surprise me, 


Right . 

I But that either that was such an 
jiece of his costing that it would 
limply trivial to have dealt with 


other adjustments which he left out, such as 
mortality in the class or differential quit 
rates given the program. 

Or the alternative to that, as X 
appreciated it, was that because he didn't want 
to or couldn't estimate that additional cost, 
lie would just leave the other things off or 
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leave the other things out kind of as an 
offset. And that he would assume that there, 
in some sense, were a wash. 

Now, it v?as not clear to me which 
of those two alternatives was really — He 
mention^ both of them and they were involved 


in q u e s wo ning. But that the fact that he 

jr "1 

reduced I his..; year-to-year class or what he was 


going t ss the target population only by 

prevail I"fff : ®tj uit rates, not the quit rates that 




h e e p v i |yyyrys d in the program, and did not 

r J553b e |S£^ "target population year to year by 

# WW 

mo r t a 1 i pywj > s either because those things were 
trivial o'b^b ecause they were an offset to this 


increase cbst as you move farther into the 


target 



ation to get additional quits. 

All right. Well, let's start from 


the beg fn nrh g. You said that it did not 
surprise you that the cost of cessation would 
increase over time in this population; right? 


What I said was that the 


it did 


not surprise me that the costs per incremental 
quit would increase as you moved deeper into 
the population. 

Q. All right. 
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Now, that's not 



0. Why? 

A. Okay. It seems to me to be 

consistent with ordinary knowledge that the 
people most motivated or most inclined to quit 
will be the people who quit first. That's 


early i 


program. So you're not going to 


be s p e n t| 1-^.gl multiple years' worth of money with 
respect 5 £po Jt h o s e people. 


if you 


All right. Let's talk about them, 

. mind. Forgive me for interrupting 


t 1 S,^.e asier if we just kind of compartmen- 



Tze There is a group that you 


recognizven though you're not an expert in 
this fiStt 7 v 1 there are certain things that you 
know in ral about the smoking population; 


know in ral about the smoking population; 

right? 's what I'm hearing you say. 

A Right. 

hnd, you know, I'm not sure which 
field we're saying I'm not an expert in. But 
there are certain economic characteristics of 
any population that would be -- 

Q. Well, we're not talking about the 

economic characteristics. We're talking about 

cn 

the fact that there is a. Quote, most motivated m 
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group. I mean, I could be missing something 

here, but that's not relating to their economic 
status or their -- anything like that. 

It's a group of people who have a 
high degree of motivation with regard to desire 
to quiti right? 


that t h 


tbriJs 


And I would say to you, Mr. Bruno, 

; part of their economic character- 


i sties re not talking about how much money 


they mas 


i^r that kind of economics. We're 


talking^ aibout their propensities to behave in a 

fMl piili 

p iijlp^i c u way. And economics is about 


behaviour of, individuals. 


Well, all right. But I guess 


1 don 1 to quibble with you, but it just 

seems tl&fiii! that we're talking about the net 


seems tisiwr that we're talking about the net 
economi^^^pact that results from the fact that 
they ar^ehTghly motivated, that is, it costs 
less to get those folks to cessate than it 
costs to get somebody who's not as highly 
motivated? would you agree? 

A, 1 would agree with that. 

Q. All right. All I'm saying is that 

this group of individuals is identifiable? 

MR, STERN : 
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What do you mean by -- 

A. Well, -- 

MR. STERN: 

Object to the form. I don't 
understand what you mean. You mean 
t^e individuals person by person? 

UNO : 

"Yes" and "No." 

EXAMI NAT^O.&i BY MR. BRUNO: 

§ 

I I mean as a group of individuals, I 

jt 

eT' talking about them as a group, so 
1 y means that they are identifiable, 

^ separated from the other groups? 
Well, there's — they are clearly 
after the fact. 

Well, sure, yeah, because they 

quit. Nipi| 

ABecause they quit. 

Statistically, certainly not 
individually, I can't point to Mr. A and 
Mrs. B . 

Q. Right. We can't give you their 

names, yeah. 

A. But statistically there is 

certainly the potential to identify some 




m e a n , w 

m PMf 

they c a 

5 

A. 


identifia 
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proportion of this population which we would 
expect to quit in some fixed period of time, 
if only based on historical experience. 

Q. Okay. Now, and what I'm driving at 
is with regard to this group, are you also able 
to identjify the modalities that would be most 


appropri 



with regard to assisting them with 


their d efs-dfr el to quit? 


41 think there's two pieces to that. 


Q.pM^Okay. 

h.l !|P One is, again, based on historical 


ex«iem 


One can identify alternative 


modalities and their relative rates of success. 


I do not 



w, however, that, again, before the 


fact, o n.e ca n match differing modalities to 



d i f f e r e 


This m< 


sets of that population and say, 
is best for people exhibiting 


these ki : nds of characteristics and this method 
is best for people displaying some alternative 
set of characteristics,” 


Q. I don't mean what's best now, 1 

said what would be appropriate. 1 didn't say 
the best, okay? Now, and I guess what I'm 
driving at 

MR. STERN: 
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modalities in the context of the medical care 
system, the healthcare system, 1 think in terms 
of specific interventions of the kinds that Dr. 
Burns identifies. You know, there's counseling, 
there's -- in person, by telephone, there's 
clinics, there's some drug interventions, 


e t c e t e 


Qf: .'1 Bight 


When 1 think about public health, 


thing t 



es, you know, to me, it's one 


empt to change the behavior of a 
>r a subset of the population, that 
iu're dealing with a large number of 


persons rra^v i ng particular characteristics 


t e 1 e v i s 


d i r e c t e 


bi1lboa 




And, certainly, we see things like 
idvertising that tends to be 
;ard, for example, teenagers or 
>r things like that that are trying 


to raise a level of awareness in a population 


that a particular behavior is dangerous or can 


harm you. 


And I think of those kinds of 


programs differently than I think about the 
one-on-one kinds of things. How does the 
healthcare provision system interact with Mr 
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Jones or Mrs. Smith to help them stop smoking, 
for example, when they say, "I’d really like to 


l- 4 J 


stop smoking. I've tried and I can't. Can you 
help me?" 




Q. Well, I guess I'm confused because 

would you agree with me that the goal of the 


ce s s a ti 



ogram is to assist people who want 


to quit uitting? 


c ommon s 



^That would certainly be the 
|goal of such a program. 


Sure 


And what would be the difference 




WwsSW i 

i e rP w h i 


>u add the appellation "public 


health' 1 ? " Isn't the goal the same, that you 


AI'm sorry? When you add the 


The appellation -- 


- the title "public health," isn't 



your goal the same? You want that same 
population to assist them in cesseting? 

A. I think on the public health level 


what you're attempting to do is motivate a 
segment of the population to seek assistance. 
When you start talking about cessation 
interventions at the level of the individual, 
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then you are responding to that desire, whether 


it was self-initiated or whether it was 


assisted by a public awareness, public health 


campaign. 


Well, I’m confused again because 


the kinds of programs that you just described 


are not rams that say, "Go get help," They 


simp 1y 


^ "Stop smoking, smoking is bad for 


you," Toujknow the drill here. They don't 


say, "G| 


a doctor and go buy the patch." 


Well, I don't know that they never 


It e r N : 


Wait, wait, wait. Dr. Long, you 


hP^4o wait until he asks a question. 


T ; H E WITNESS: 


^ Oh. 


EX AM I Hi 


BY MR. BRUNO 


But the point is, the message is 


that you have characterized is public health, 
in particular, the Heart Association message 


I'm sure you're familiar with those -- American 


Lung Association messages, they say, "Smoking 


is bad for you, stop smoking." Wouldn't you 


agree? I mean, that's the kind of message that 
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we've seen? 


MR. STERN: 


Object to the form. You've now 
asked this question three times. He's 
answered it. 


MR. BRUNO; 


.Good. Good for you. 


EXAM I NAWO^By MR. BRUNO: 


;A11 right , Doc? 


i I have seen those kinds of 


message 



r . Q.^^All right. And my simple point 
i % PW a t e messages have as their goal to 

m o t i v a t P1 e t0 stop smoking? 

A. I think that is a fair character!- 

zation of that advertising. 


Q- bwd All right. And all I'm saying is 


that wi 


to that highly motivated 


group, this is the group that might benefit 
from those kinds of messages; right? 

A. Well, I would suspect that there 

are, in the so-called highly motivated group, 
people who are sufficiently motivated that they 
are attempting or have, in fact, stopped 
smoking, whether they had ever seen one of 
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those ads or not. There are others who may be 
more susceptible to those messages, that is, 
would change their threshold of motivation. 

And I suspect there are people who, you know, 
ignore it completely. 

Q. Yeah. 


over t, 


sixties. 


there 


Have you looked at the quit rates 
Now, you can remember back in the 
didn't see very many messages out 
I, "Don't smoke." And then there 


was a 


agree 


appear! 





id of time when they started 
>n television. I mean, don't you 
me that as those messages started 
the quit rates went up? 

Well, I have not looked at the 


data 


iTERN : 


Object. Excuse me, Dr. Long. Let 
me object to the form because 1 think it 
- - I don't know if you mean to imply 
cause/effect or not, so I have to object 
MR. BRUNO: 

Well, I don't know. 

EXAMINATION BY MR. BRUNO: 

Q. But, anyway, - - 
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quit rates 


I have not studied a time series of 


Okay. 


I do know that there were lots of 


messages in the public arena before the kinds 
of advertising that we've seen most recently 
related^|ro*Surgeon General’s warnings, to 


medical? ildies that get popularized in the 


dail v pmm- 


Right . 

There were lots of things which 


no .fefe paid advertising that were conveying 


this m < 


j- j 

five yea 



media 


e, you know, before, say, the last 


Right. 

-- when we’ve seen more of the 
advertising . 

Did I hear you say that the best 


way to evaluate the effectiveness of a 
particular modality is to analyze it after 
the fact? Didn't you tell me that? 

A. 1 said that we could look at a 

track record of different modalities -- 

0. Right. 

h . - - and see how effective they have 
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1 o 


1 3 


22 
2 3 
2 4 
2 5 


been, yes 

Q. 


Sure. 

Okay. So I'm wondering have you - 
what have you done to determine whether or not 
the publication of the message "You ought not 


smoke because it's bad for you" has been 



assisting people in discontinuing 
g behavior? 

I have not done such a study. 

Okay, All right. 

Okay. So you certainly, therefore, 
position to tell the jury or the 
r or not the publication of the 


message 

right? 



d be an effective cessation method; 



* Well, again, when I think about 
Jethods, I'm thinking about 


cessatii 

jnterve s with individuals. And the media 

notion is a population-level intervention. 

Q. Well, but you just said you haven't 

looked at the numbers. Let me suggest to you 
that if you did look at those numbers and those 
numbers would, in fact, reveal that when the 
messages were published that the quit rates 
increased, if that were true -- I mean, take my 


ONE SHELLSOUARE, SUITE 250 ANNEX! 
NEW ORLEANS, LOUISIANA 70139 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


(504)625-1753 

(600)749-1753 



322 



1 3 , 




word for it for the purpose of this question - 
if that were true, then one could logically 
conclude that publication of such a method 
would be an effective method of assisting 
people in quitting? 

MR. STERN: 

k. n 

Object to the form. That’s been 

land answered. And Dr. Long has told 

1 

joe — and I think the Court has said 

I 

^me thing -- that advertising is not 
a tion. 

UNO: 

No, that's not whet the Court said, 
ren't in court, so you don't know 




wfhrtrih e said. 
M4L<.sfr E R K : 


1 have read the Court's transcript. 


1 


Well, you misread them. 

MR. STERN: 

Well, I remember the Court saying 
there would be no recovery for 
advertising. 

MR. BRUNO: 

No. What the Court said was that 
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there would be no recovery for recruit¬ 
ment, which is what the Court said. 

MR, STERN: 

We just have to agree to disagree 
about that. 

MR . BRUNO: 

l| W e 11 i that's what life is all about, 
1 jp&n s, is disagreement. But it has no 
p in this deposition. 

T T N E S S : 

Could we have the question read 







M 


UNO : 

That's probably a grand idea. 

TNESS: 

1 think I may have lost it by now 
v U N ° : 

I'm sure you did. 

(Whereupon the preceding question 
was read back by the court reporter.) 
THE WITNESS: 


Thank you. 

v 

THE COURT REPORTER: 


You’re welcome 
THE WITNESS: 


ONE SHELL SQUARE, SURE ? 50 ANNEX 
NEW ORLEANS,'LOUISIANA 70139 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


(504) 6J5-U53 
1600 ) 749-1753 


52434 7905 




h time coincidence, in the sense of 
simultaneous events or closely in time, 
does not guarantee that that is the 


reason. 


EXAMINATION BY MR. BRUNO: 


I didn't say that . 

It doesn't establish cause and 


effect, 


that it' i 


|I didn't say that. I said assume 
I u e . That's all I said. 





No, no, no. 

lYou said assume that these two 


things ha'pgp'ned at the same time: The smoking 

rates inlle^sed as advertising occurred. 


EXfcKINATy 


?BY MR. BRUNO 



§No, 1 said assume that I'm correct 


1 said beta'llse you haven’t looked at the data, 
I'm not going to ask you to analyze the data. 
I'm going to ask you to assume for the sake of 
! |my question that, in fact, there is a 


c o n n e c 


tion between the publication of the 


notice and reduced quits, okay? 


So it's not just a correlation? 
No, not a correlation. 
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It's a causation? 


And the reason I did that is 


purposeful. you didn't do the analysis and you 
haven't contacted or spoken to any experts who 
have done the analysis; correct? 

MR. STERN: 

K, , 

Wait, wait, wait. What's the 


on? You made a statement end 


then ijou asked a different question. 



iNo, I didn't ask a different 





'ERN : 

Are we back on your hypo or you're 


oa new question? 


MR. BRUNO 


|No, we haven't left the hypo. Let 
lit again. 

So I'm assuming that there iB -- 


EXAMINATION BY MR. BRUNO: 


causation 


You're asking me to assume there is 


Right 


- - between 


ONE SHELL SQUARE, SUITE 350 ANNEX 
NEW ORLEANS. LOUISIANA70139 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


(SOI) 5351753 
(600)719-1753 


7907 






326 







1 o 


i 

t-j 
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Q. 

A. 

Q. 

A. 

quitting? 
Q 


The publication -- 

-- increasing of advertising and 
Quit rates , 

- people actually successfully 



Exactly. Exactly. 

And, again, I make the point — And 
njt to belabor this, but I'm doing 

a i r to you because just to give you 
haven't done the analysis one way or 
another^^ that's why I'm simply saying, okay, 
s a'n^ujne it, okay, to be true. This works. 

If it works, then would it not be 
an a p p r o^j&I. ate modality to be used in the 


I don 1 ts 
that to 
the — 


c o n t e x tfoT 1 this case? 

■ TERN : 


IS. Let me object to the extent that 
cfl 11 a for a legal conclusion and to the 
extent the doctor has already said that he 
doesn't regard that as a smoking cessation 
intervention. 

You can answer the question, Dr. 

Long. 

MR. BRUNO: 

That's noted. 
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If in your hypo that was the only 


thing which happened -- 
EXAMINATION BY MR. BRUNO: 


Q.' What do you mean by that? Now I'm 

confused. What do you mean the only thing that 


happened? 


c a mp a i 



quit 



Okay. If we have this media 
rease and that causes people to 


. Not all, just - 




An increase in the *>- 


An increase, yeah. 

-- the number or proportion of -- 


Q. We've got our hardcore people that 


we ha vei 


;ven talked about yet 


A . fe.~~~~.~-Jf Right . 

Q lilspisl! We're talking about our highly, 
obvious ur highly motivated group. 

A. If your hypo is that we can 

establish causation, and those people who do 
quit quit with no other intervention, they 
didn't chew the gum, they didn't have 
counseling, they didn't do any of the other 
things, if that were an absolute causative - 
if we could establish that as a causative 
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the seme regardless of the modalityr be it the 
patch, be it the behavioral modification? You 
look at the particular program and you look at 
the success rates? 

MR. STERN: 



EXAM I NA 




Wait for a question. 


BY MR. BRUNO: 


Isn’t that true? 


Sir E R N 


That what would be the same? 


Ilf you 


STERN: 


I'm sorry. The modality would be 



t h>v,.sa me? 

M UNO: 



No, I didn't say the modality was 
ime. Indeed, I said the modality was 


went. 


MR. STERN: 


I just 
MR. BRUNO: 

I'm sorry you can't keep up with 

this. But, I mean, you know, don't 

misstate the question. 

MR. STERN: 
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Well, I'm asking. 


EXAMINATION BY MR. BRUNO: 


f'" 3 \ 






Q. All I'm saying is this: That we 

agreed that the public information campaign 
might be, if I'm correct and there is some 


demonstrable causal link between the campaign 


and q ui 



es, that would make it an 


approprf a'frel cessation modality? 


analysi 


j And I'm simply pointing out the 
*1 the same for all the modalities, 


be it tRef pbtch or be it the counseling and so 


iu measure the number of folks that 
measure the folks that come out, 


c owe inf 


and then^'y^ru figure out how many of those folks 


quit? ft'the same kind of analysis is all 


I'm sa yj 


That would be, you know, a basic 


p r o t o c o f ifr analyzing any intervention, yes. 

Q. Right. 

And for our purposes here, we don't 

want to pay for any modality that just flat out 
doesn't work? I mean, that would not be a good 
way to spend money; right? 

A. That's correct. 

Q. All right. But with regard to what 
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you bring to the table, it is the expertise 
that you bring, you're not -- you're not here 
to tell the jury which of these modalities is 


the appropriate one in a given group; right? 
In other words, you're not here to tout 


cessation by using the patch versus cessation 


by using 



gum versus behavioral 


raodif ic apt fecr^? 


hat's correct. 
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participate. Is that what you meant? 

A. What I had j n mind was for whatever 

number of people are in the class - - 
Q. Okay. 


c e s s a t i oji 


to increase the rate of smoking 


0.|P^Okay. 

f- 

A, UZLJ“ “ over what would occur, anyway, 



absent a 



ional intervention. 


*Okay. Now, we’re on the same page 


then . A1 1 ijight . Now, so how would we do 


llhe - ~ If the question is what are 


the compo ts in the program -- 

Bw wimvw w S 

'No, no. 


what are the interventions 


You sal 


do we put together a program? 


Q. ? -Yeah. 

I mean, you're an expert in this 
field. And I want to know how do I construct 
this program? What is the appropriate 
scientific methodology, if one exists, to build 
this program? 

MR. STERN: 


Objection to the form. I don't 
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consult some other experts, right, as to -- 

A. We would need to look at people who 

have expertise in smoking cessation, delivery 
of these programs, who would have data that 
would say, you know, people came and used the 
patch and this many of them actually stopped 


smoking p* year -- by a year later were still 


off cig afrwttie s . 


iOkay. Now, do you offer in this 


case an 


rt opinion as to whether or not the 


parti culfai| programs identified in the exemplar 


m good or bad or inappropriate or the 


I do not. 


like?' 



then f o. 


are app: 


Okay. All right. So let's assume 
f sake of our discussion that these 
late modalities, the ones, that is. 


the ones^wfiTch are identified in the exemplar 
program. What is the next step that we should 
go through to determine what money would be 
necessary to fund such a program over the 
course of one year? 

A. Well, the next step is to identify 

what would need to occur that would increase 
the effectiveness of these interventions and/or 
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to find new interventions perhaps not currently 
being used. 

Q. Okay. 

A. That is, what is it - - If we were 

talking about the patch, for example, and, you 
know, ten people out of a hundred who used the 
patch redo quit, whet is it that you could 
do so t h I'VBl fteen out of a hundred people who 


used the 1 patch would quit? In other words, 


what in t 
kthe e xis 


tion, further intervention beyond 
of the modality would get you 


r Lr uPt s than you’re already getting? 


v Q. P I pot you . 

^ ou 1 d that relate in any way to 
what Dr.pSTnr*ah Moody-Thomas refers to as 


adherence 

p 

js 

a. f 

those t hi 


■f retention? 

Il think it would relate to both of 


shows up 


0- 

Okay. 

A. 

You know. 

up . 


Q. 

Right . 

A. 

You know, 

Q. 

Right. 

A. 

-- "B" wa 


- - " B" wants to try this modality 
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"C" continues to use this modality, ”D" is 
successful 

Q. Got you. 

A. - - in using this modality. 

Q. All right. Sc, all right, how do 

we go ajuout doing that? How do we determine ■ 
Do we gi 


who kno 
M 



wa 



* the patch makers or the scientists 
out the patch? 

ERN : 

To do what? 

RUNO ; 

To do what the doctor just suggested 
eded to do in the first place, which 
o assess the effectiveness of that 
; o 'BTT i t y . 

Well, I'm assuming that each of the 
is effective in the way that we've 
alreedy^fflcribed. 

EXAMINATION BY MR. BRUNO: 

Q. Right. 

You said to improve the 
effectiveness . 

A. To improve the effectiveness - - 

Q. Right. 

A. -- I'm sure it will be some 
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l o 

K*,. 


1 







2 2 
2 3 
2 4 
2 5 


different set of steps for each modality. 

In the case where we're using some 
sort of a product, it may, in fact, involve 
product design or modification to make it more 
user friendly or attractive or whatever. In 

the case of services that don't involve a 

f- 

products *tph as counseling, it may be a 
q u e s t i o ff. accessibility, training of 


personne 


"STERN 


I mean, it's going to clearly be 
nds of things with respect to 


modalities. 

% Okay. All right. Well, how do we 
determii :^he cost? How do we figure that out? 
Ml 

I You mean for the - - what you're 
c |ng the exemplar cessation program? 
MUTTER UNO: 

No. The cost of what the doc and I 
are building, which is our own program. 
MR. STERN: 

Kell, Joe, you're building it. The 
doctor is talking about costs. But X 
don't 

MR. BRUNO: 
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if we w Jr 
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Yes . 

MR. STERN: 

I mean, you're improperly 
characterizing his testimony when you say 
he's building a program. 

MRs.. BRUNO: 

i 

No, I'm not incorrectly character- 
his testimony. Not in the least. 

BY MR. BRUNO: 

*We've just described the fact that 
{joing to do this, we would identify 
ies. You've agreed with me that 
that's autsfde of your field of expertise. So 
I’ve as k'ej|g|!^ ou to assume - - understand that 
umption -- that the modalities 
n the Burns exemplar program are 
e s . 

"So the next step is, all right, 
what do we do next? And you said that what we 
want to do is try to figure out, one, what can 
we do to improve their effectiveness; and, two, 
we need to explore whether there might be some 
new interventions out there; right? 

A. I would presume that there is 

somewhere in the medical and public health 
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community research going on that would be 
looking for additional ways of helping people 


stop smoking. 


Okay. 

7irid if there has been such 


researcly then, you know, it would -- If a new 
nodal it been proven empirically, then it 

c e r t a i n ify-ywc^ u 1 d be eligible for inclusion in 


certain If 
such a p 




yotefi^ 


that is 


i: Y e S . 


Si 'Now, this is your area. This is 
of expertise; is it not? I mean, 


usiness of the economic 


consider a"t?*iio ns of - - that would drive things 


like t h is r"i search that you just talked about, 


that's 


iject about which you have 



expertil 


M RTst E R N j 


Objection to the form. 


EXAMINATION BY MR. BRUNO 


Right? 


I'm not sure what you mean by 


driving the research. 


Q. Well, you just made an interesting 

point to me. And you said if the research 
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reasonable prospect of a profit somewhere down 


the line in the future. 


Q. Right. 

And my only point is it's more 
basic than dividing the source of the money? 

If there's no income source -- 1 shouldn't say 
income ce. If there's no source of money/ 

the re^e'Wdh is not going to happen using both 

Vvv.snCv.v.wv} v ' 


scenarij 


I If there's no public sector 


f i n a n c nd if there is no perceived profit 

motive,^fffe!j research just doesn't happen; isn't 


t rA ? 



As a general proposition, I think 


that w o uIjU he correct. 


modali 


bring 



All right. So that in the case of 
’with regard to cessation, 3 mean, to 
>me, either, A., there has to be a 


public ? fun§ing source for research as to 
improved or more effective cessation methods; 
correct? Or there has to be a company out 
there who believes that if they develop this 
method, they might be able to sell it to the 

public and derive a profit therefrom; right? 

A. I think those would be the two most 

likely scenarios. 
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Q. Okay, All right, 

MR. STERN: 

Can we take a bathroom break, Joe? 
MR. BRUNO: 

Of course, Any time. 

THE VIDEOGRAPHER: 

We're going off the record at 2:30. 
(Whereupon a brief recess was taken 
s time from 2:30 o’clock p.m. to 
'clock p.m.) 

DEOGRAPHER! 

We're going back on the record at 


MR :U NO: 

Okay. What was the last question? 

1 (Whereupon the testimony on Page 
34 |ine 15 through Page 341, Line 25 was 
r ack by the court reporter.) 

EXAMINATION BY MR. BRUNO: 

Q. All right. And the final question 

in that line is just because there's no funding 
doesn't mean that the research is not important 
and necessary? I'm sorry. Just because 
there's no funding, it doesn't mean that the 
research may not be important and necessary? 
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3 

\ 




S.4.; 





A. The judgment about important or 

necessary is made by funding sources. And they 
will fund that research they believe to be 
important and necessary, 

Q. Well, what public funding is there 

for new cessation modalities? 

K _ , 

A.b^ I have no idea. 

And what research do you 
know of’J^haJ- private industry is undertaking 
rmination of new cessation 


Q.r: -lokay 



I'm sure that's proprietary 


And 



what's currently underway. 

But you would agree that it is 
importa |T' m Fh d necessary to have research to 
find n e sation modalities; correct? 

I think what I've said is that 
'Uned to be important and necessary 
will be funded . 

Q. All right. So that doesn't answer 

the question. 

Do you agree or disagree that there 
should be research to identify new cessation 
modalities, regardless of whether it's being 
funded or not? 
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h, I have no opinion about that. 

0. Why not? You just told me a few 

moments ago that the two things that we want to 
look at were to -- whether to seek methods of 
Increasing the effectiveness of the modality, 
and the. second thing you said was to look for 

new in tjg^^th tions. Those are your testimony. 

§ 

I Ho, my - - 

IteRN : 

Objection to the form. 

I TNESS : 

My testimony was that if Dr. Burns 
putting together a program, he should 
(inly consider new modalities, if 

are any. I don't happen to know if 
are any. 

EXAMlNAl^^ BY MR. BRUNO: 

cJ“® All right. So you weren't saying 
that there should be research to identify these 
modalities? You didn't say that? 

A. No . 

What I intended to say is that if 
someone perceives a need for new modalities or 
the prospect of improved modalities, they 
should be willing, either publicly or 



wP 
c e 

tire 

r 

ta 
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privately, to fund research which would 

demonstrate that to be the case. 

Q, Okay. All right. Now, so we've 

's 

g? identified our modalities and we've identified 
y the fact that we should be looking for ways to 


improve.effectiveness. How do we determine the 


costs o 



se items? 


A . f 1 The costs of particular 


i n t e r v e ri tj. cyj s can be estimated in the same way 


that on 


Muriates the costs of other medical 


i n t e r v e rft^on s or procedures 


Okay. 

By looking at the resources that 



are Ie q u r 


to deliver the service and finding 


out whafTOy cost. 


All right. Did you do that for the 



cessati<PfP|-ogram? 

Au 0f i have not done that for the 
cessation program. 


Okay. Can you do that? Do you 


have the ability? 


If 1 have a clear statement of each 


of the interventions 


Okay. 


— and exactly what they involve, 


ONE SHELL SOUARE, SUITE 250 ANNEX HUFFMAN & ROBINSON, INC. 

NEW ORLEANS, LOUISIANA 701S3 ’ CERTIFIED COURT REPORTERS 


(504)525-1753 
(800) 749-1763 


http://legacy.library.ucsf.ed0<liil/tewla|l9^a0Wp(#.industrydocuments. ucsf.edu/docs/flhl0001 


52434 7927 



1 

2 

3 


% 


Ss<~' 




346 


that is something I can do. 

Q. All right. And are you telling me 

that you didn't have that in this case, you did 
not have a clear statement of the 
interventions? 

MR. STERN: 

Objection to form. He didn't sey 

tjr*4-".| 

EXAMINATION BY MR. BRUNO: 

Well, I'm asking what did you say? 
The modalities which were listed by 
were very generic in their nature and 
iot have sufficient detail that I 
ow to go about costing them. 

He says, "Pharmacologic 
You did not have enough 
to detail the cost of pharma- 
col ogic^TffHstance? 

A. He lists two or three example 

chemical compounds, I gather. 

Q. Right, 

A. Doesn't say anything about 

frequency, administration, do they require 
physicians, do they require other 

professionals. There just wasn't enough detail 
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there for me to know what that intervention 

was. 

Q. Did you find anywhere in Dr. Burns' 

deposition where the tobacco lawyers asked that 
question? 

The question I recall being asked 



ii did you get the costs for each 

ij|) n ? " And I understand his response 
n: "They were personal judgments 
experience." 

That wasn't my question. 

You, presumably, have talked to the 
t hired you and you’ve told them 


what you -.coed in order to evaluate Dr. Burns' 


exempla'F'Vlan; right? 



TERN : 


Objection to the form. 

I have 

EXAMINATION BY MR. BRUNO: 

Q. Have you done that? "Yes" or "No"? 

A. I have indicated in my report and, 

also, in conversations with the attorneys who 
hired me the kinds of information that I would 
need to do that exercise. 

Q. Okay. Well, did you tell them what 
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you just said on the record, that you needed to 
know more about the pharmacologic assistance, 
you needed to know whether or not it. was doctor 
prescribed and the like? Did you tell them 


that? 


MR. STERN: 



^Objection to the form. Joe, you're 
|ng improperly that he should have. 


11 ' s Jiot the defendants' burden to cost 
oppSp|r. Burns' program. That's Dr. Burns' 
0 plaintiffs’ burden. He's already 


he didn't do that. 


UNO : 





I'm not implying that at all. You 
\he judge that he couldn't give an 
jb n. And you told the judge that 
Ifeeded to depose Dr. Burns to get 


infortnation in order to get him an 
opinion. And you took three days and you 
never asked that question. That's my only 
point. And I want to make it crystal 
clear that that's what happened. 
EXAMINATION BY MR. BRUNO: 

Q. You, when 1 deposed you in 

November, you said you didn't have sufficient 
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information in order to properly critique the 
program; right? You told me that? 

A. I did. 



Q. And you told these lawyers that 

they needed to go depose the guy to get the 
information that you would need in order to do 


a prop eagPtHR itique; right? 


Aa 1; That -- Not in those words, but 


Close enough; right? 

I did say that 
All right. 

-- since it was not contained in 


his re p^ort' ■ o r his spreadsheets, that it would 


be nice 


deposition 



we asked the questions in the 


Go ask the questions. 

All right. You told them what 


quest! oWl; hey ought to ask, too; didn't you? 

A. 1 did not specify -- No, 1 did not 

write out individual questions for them. 

0. You didn't write out the questions 

but you told them what information you needed? 

A. That I needed enough information to 

do this. And they, in fact, asked Dr. Burns: 
"Where did you get your cost figures?" 
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Y 3 \ 


with you. It’s not a memory test. You 
said, you told the judge that he needed 
to have the deposition. He's now got the 
deposition. And you still don’t have 
enough information to critique his 
cassation program; isn't that true? 

N_„ 

TERN : 

| * There is no burden on defendants to 



fque his program. There is no 


MjFTJHl R U N O ; 

jfe You're forgetting, Counsel, no one 
ggesting that you have the burden. 

I uggesting that you told the judge 

s| ome ' things that are not true. 


ITERN : 


I That is absolutely false. 



bSTp R U N 0 : 

Then let me ask my questions and 
we'll have the judge resolve it, okay? 

MR. STERN; 

Fine. 

But this deposition is not the place 
for you and us to have this argument. 

MR. BRUNO: 
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On the contrary, it is 


EXAMINATION BY MR. BRUNO: 

Q, The doctor made representations in 

his depositions. He said, "I'm not going to be 
prepared to finish this deposition until such 
time as^we completed Dr. Burns.” 

Do you remember that? And that's 
why we wa'fJtJed till now to do this deposition. 


Do you ub&dgrstand, Doctor, that that's why 


we're tf 


your deposition now? 



MB a STERN: 


JH.. Dr. Long, just a minute. Objection 
t tPnHIe form. Joe, this is becoming 
a r VlsSke ntative. You're not asking 


que'Tri ons; you're arguing with the 



Good. It's all noted 



EXAMINATION BY MR. BRUNO; 

Q. Do you understand, Doctor, that the 

reason why your deposition is taking place now 
is because I had to allow the defendants an 
opportunity to complete their deposition of Dr. 
Burns? Did you understand that? 

A. 1 understand that the defendants 
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from the beginning have suggested that my 

deposition would best be taken after the 
plaintiffs' expert had disclosed all of his 
information. 

Q. Okay, All right. And, in fact, 

now the ^deposition of Dr. Burns has been 
f i n i s h e g h t ? 

I will accept that as a 
o n . 

Yeah. And what I'm trying to 
I have a volume that doesn't say 
aH word but it does say - - 

You're right. You've got a good 
It doesn't say it's the last 

What I want to know is what do 
, from having reviewed Dr. Burns' 
that you didn't know when I took 
your deposition in November that will help 
me find out what your opinion is about the 
schedules that relate to the cessation program? 
And I can move on to the next subject. 

A. What I know is that he stated in 

his deposition that the cost per service for 
each of the intervention modalities were 
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persona) judgments based on his experience. 

Q. All right. Are you in a position 

to tell the judge or the jury whether or not 
his cost estimates, based upon his own personal 
experience, are appropriate or inappropriate? 

A., I cannot find a — I mean, this is 

K . | , 

not the o a c h that would come from an 

e c o n o m i st'fs itich would tell me: "Here are the 
compone n4. yrts of this intervention and here's 
Ithe costs." I don't have that 



A11 right 


But that's not my 


^ The question is whether or not you 
are in a p o1ition today to say whether or not 
his cos imates are appropriate or 

inappro#¥fP|e? 

ERN J 

Objection. He just answered that 
question. 

MR. BRUNO: 

No, he didn't. 

A. They are inappropriate as to 

methodology. 

EXAMINATION BY MR. BRUNO; 
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There's no question on the floor. 


MR. BRUNO: 


That's fine 


EXAMINATION BY MR. BRUNO: 


communi c| 


in Cs 



Doctor, would you please answer? 

I have not had the opportunity to 
^with Dr. Burns about what he did 


know whe 



All right. Well, then you don't 
or not he has personal knowledge 


o f the cjo^t^o f each of these modalities; right? 
Y o t*|o n ' jB% k no w one way or the other? 


A.; e testified that he put those 


numbers dcjW based on his personal experience 




test whel 


’I understand. 

? So that you have no way then to 
I or not he's right or wrong because 


you don l? t kTjow what his experience is with 
regard to the cost of these services; isn't 


that true? 


That is what 1 said. I've not had 


the opportunity to ask him or talk to him about 
what it was he did. 

Q. Okay. So you can’t say whether or 

not his numbers are too high or too low? 
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Not on the basis of his testimony, 



that's correct. 

Q. All right. X mean, somebody could 

have asked those questions when they were 
taking his deposition; right? I mean, they 
could have asked him specifically: "What is 


your expi 


ice with regard to pharmacologic 


assistanf'W-.-als it relates to nicotine 


replacement ^therapy?" Somebody could have 
asked th^&fe$uestion? 

A. have no reason to think they 



conoW.ha"ve asked that question 


right. What about telephone 
cessatio n^ocnj nseling? Do you have an opinion 
as to whpt'lrdr or not the numbers that Dr. Burns 
used areii sjyB'topri ate or inappropriate for the 


cost of Isipiig modality? 

A. !™®tl do not . 

Q. How about with regard to physician, 

dentist and other clinical advice to quit 
smoking and counseling to quit smoking? Do you 
have any opinion as to whether Dr. Burns' 
numbers on that are high or low or otherwise? 

A. It is quite unclear to me what is 

meant by this item, in both his deposition and 
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the report, as to whether this constitutes a 
separate service or an add-on to some ongoing 
encounter. And why it would be an incremental 
cost. 



Well, was the question asked in the 


deposition as you just -- 


in the 


what y o| 
that pa^ 



^ I do not recall seeing the question 


Is i t i o n 


J A n d I'm sure you told the lawyers 
ieded in order to assess the cost of 
lular component of the plan; didn't 



A|P«t I for not only this but for a 
number father things indicated that we didn't 
have a rfy'-w&u roes or authorities in Dr, Burns' 


report readsheet . 

olilipit Okay. And you still don't even 


today ailf^ytiu sit here; right? 

A. For a number of items, I still do 


not have authorities or sources. 

Q. All right. Well, I don’t want to 

hear a number of, 3 want to be specific to 
the cessation program. Do you have numbers or 
authorities for, on Page 1, Number 1., Letters 
a., b., c. or d.? 
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to 


I need to see the page to be able 


And I will be more than pleased to 


show it to you. 


(Witness reviews document.) 


M:&.. STERN: 


Okay. Can you show it to me, too, 




MJ^JtRUNO 


As soon as the doctor finishes 


l'-o d k i n g at it. 


MM*, STERN: 


You just have this one copy? 


H R^ R U N 0 : 

& , . * * You must have eight billion copies 

cpIU^fe cessation program circulating. 

li«MTERN: 


■ ! I'm sure you're right, but I don't 

have one with me. 

MR. BRUNO: 

Well, I don't know what — Do you 
need to have another copy of it in order 


for me to complete my -- 

MR. STERN: 

I'd like to be able to follow along 
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But if this is -- if you're just going to 
ask this question and move off, I'm fine. 
This is out of Dr. Burns' report, I take 


MR. BRUNO; 


Correct. 


'NESS : 


ould we read back the question that 


e n d| j|i th a., b. f c. or d.? 

(Whereupon the preceding question 
waiN§%ad back by the court reporter.) 


T H Ek,W It NESS: 


r™**%ith respect to the cost of 
p r oVi ( di ng each of a., b . , c. or d., I do 


E X AM INAT| 


iY MR. BRUNO: 


ou do not 


%vl 1 right. Even after the 


completion of the deposition of Dr. Burns; 
isn't that correct? 


A. If it has been completed. 

Q. Well, 1 think we can assume for the 

sake of this discussion that it has been 
completed. At least the lawyer said, "I'm 
finished." And we all got up and we left. 


n 
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Do you have any criticisms of the 
cessation program that resulted from anything 
that you learned from the completion of Dr. 

Burns' deposition? 

MR. STERN: 

Do you mean the modalities or Dr. 
rrnfe' assessment of costs? 
h r u N o 

I mean anything, anything at all. 
lot going to limit it to anything, 
yejfe n, y'all said you had to complete 
deposition and now it's finished. 

BY MR. BRUNO: 

So what, if anything, did you learn 
losdtion that allows you to offer 
ons that you couldn't give me 
|re here last November? 

*STERN : 

Well, let me object. That question 
is so incredibly broad it's impossible to 
answer. Why don't you take him through 
the deposition and ask him for his opinion 
on Dr. Burns 1 testimony? 

MR. BRUNO: 

Why should I do that? You're the 


EXAM1N 
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But Dr. Long gave a report, that 
report is complete, it does have opinions 
on cessation. If you want to ask him 
whether he has new opinions in view of Dr. 
Burns’ testimony, that’s your prerogative. 
MR. BRUNO: 


K, 


That’s what I just asked 


MfPT^^TERN : 


All I would suggest is that you show 
ijr . Burns’ testimony and let him 
in d point by point, 

B R UNO: 

I’m not going to, look, I’m not 

2 to -- 
Sh'ERN : 


rsi 

M |fe 

g°- 

Otherwise, it’s overbroad. 

M^pglR UNO: 

My point is if you didn't want to 
give me his report like you were supposed 
to do, then it’s your problem, okay? I 
mean, the deposition says what it says. 
There are pleadings that you filed in 
court, saying that you couldn't even 

address this issue because you wanted 
to finish Dr. Burns. This is something 
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you've told the Court, so you've got to 
live with it. 

EXAMINATION BY MR. BRUNOj 

Q. I'm just trying to find out what, 

if anything, that you want to add. So do you 
have an ything on the cessation side of it? An 


then we 


love on . 



:y e s . 




pe r s s 


iOkay. And that would be? 

|First, that Dr. Burns did not have 
$ citations or authorities for his 


any spec 


c o siwe s ttya a t'es of each intervention modality 


|e r v e d . 


Q. ait. That's what you said in 

NovemberIF^Tlhat 1 s exactly what you said. 

A. = Jn o w I know from his deposition - - 


You a s k el 


what I learned from his 


depositi PPPN He said I - *■ these are personal 
estimates, they're not from some authority or 
citations from a particular program. 

Q. Now, wait a minute. He's the 

authority. You don't regard him as an 
authority? 

MR. STERN: 

Objection. Argumentative. 
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MR. BRUNO: 

No, that's not argumentative. 
EXAMINATION BY MR. BRUNO: 

Q. Do you -- If you don't, it's okay, 

it's no big deal. If you're telling me "I do 


not regard Dr. Burns as an authority,” then 


that's 


IP. But he has quite a reputation in 
doesn't he? 

I have no idea what his reputation 
d is. 

Did you check it out? 

I have a copy of his C.V. 

That's it ? 

That's it. 

Q ZZ All right. So you don't have any 
idea a b|^$^rw hether or not Dr. Burns is 
recogni^^nin this country as one of the 
1 e a din g^e xperts with regard to tobacco control? 
You don't know that one way or the other? 

MR. STERN: 

Objection to the form. 

A. That's correct. 

EXAMINATION BY MR. BRUNO: 

Q. All right. And I merely asked the 

question if, in fact, he is a well-recognized 
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health care, economics or costs to know how 


much it costs to buy a patch? 

A. You do not. 

Q. Okay. Do you have to be an expert 

in economics to know how much a dose of 
bupropion - - and forgive my inability to say it 
- - cos 

is v “ 

A! "t' * N o , but it would be useful if you 


had son6».ujagderstanding of costs and payment. 


Okay. Well, you can call the local 


drugstot & n;ere and you can find out, if you 
wM^cd ^gs., the cost of bupropion; could you 


not? 



You could get that piece of 


informa^iori from a drugstore and it would be a 


fjfeawiinoBOSQ^ 


compleinappropriate piece of information 


if you ^ 


trying to determine the costs of 


this program, 

Q. All right. Well, how would you do 

it? Then if that would be inappropriate to 
call the drugstore, how would you do it? 

A. The way that any program would be 

costed would be to look at the quantities of 
any particular product that would be used, the 
way in which it would be administered. And 
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then with that information, find out what kinds 
of costs are consistent with that level of 
volume and that kind of distribution, 

Q. All right. So what did Dr. Burns 

do to assess the quantities used? 

Apparently nothing. 

Okay. Well, what can you do? 
jWhat can who do? 

i 

What can a person do to assess the 
hat would be used? 
jone would need to specify what is 
each participating individual, 
riod of time, with which intensity, 
ie necessary quantities from that 
kind of rmation. 

Q.fe«#'okay. And who might you talk to to 
learn t 

A. : 'You would start with talking to the 

person who is designing the substantive medical 
content of the program. 

0. Which would be Dr. Burns? 

A. Dr. Burns. 

Q. Well, okay. So we’re kind of back 

to square one then; aren't we? Since he's the 
guy that made the estimates? 
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that. 


And Dr. Burns hasn't specified 


Well, he wasn't asked the question, 


either; was he? Nobody asked him the question: 
What was the quantities that would be used on a 
per person basis? I was in the deposition. 


That qui 


in was not asked 


M C- wSl' E R N s 


Dr. Long has already testified that 





rns did answer that question 


UNO : 


No, he didn't. 




He said he gave his personal 


n t s . 


;UNO : 


i No, that's not what he said. 


ERN : 


Well, you can ask Dr. Long. 


MR. BRUNO: 


You can re-read the deposition 


EXAMINATION BY MR. BRUNO: 


Q. Dr. Burns was not asked the amount 

of ibu — sorry, of bupropion or clonidine or 
nicotine replacement therapy that would be used 
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6 , 


1 0 


o n a person-by-person basis unless your memory 
is different; isn't that true? That question 
was not asked by the lawyers? 

A. My recollection would be that that 

question, as you have stated it, was not asked 
by the lawyers. 

K, 

QAll right. But going back to what 
d, though, the person to ask is the 
loing to be the one who's assessing 
these drugs or nicotine replacement 
(ministered, which in this case 
ns. But are there some other 
here that we could talk to? 

Well, it's my appreciation that Dr. 
author of this program. 

J Right. 

| find from my perspective, that makes 
msibility to define the program in 
sufficient specificity that one can analyze its 
costs. That has not been done. It wasn't done 
in his report, it wasn't done in his 
spreadsheet. And all he said in his deposition 
was that he had used his personal estimates. 

Q. That's correct. 

And there's nothing that prevented 
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the lawyer from delving into how he came to 
those personal estimates; was there? 

A. There was possibly a time 

constraint, but I don't have personal knowledge 
of that. 


he thou 



All right. Nobody asked him what 
|ould be an appropriate dose of 


b u p r o p i appropriate dose of clonidine or 

appropriat ej course of nicotine replacement 


therapy, 



t ranscr 


F.X AMINA 


have as 




>ody asked him that question; right? 
'ERN : 

Objection. It assumes that somebody 
l have. But go ahead. 

I did not see that question in the 

BY MR. BRUNO; 

All right. And somebody should 
lim that question if somebody wanted 


to know with specificity how Dr. Burns 
calculated his numbers/ isn't that true? 

MR. STERN: 

Objection. Dr. Long has just 
testified that he feels that it was Dr. 
Burns' responsibility to affirmatively 
offer that. You're asking the same 
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questions over and over and over again. 

NR. BRUNO: 

Then why do you keep coming up with 
different objections then? You're getting 
more creative as time goes by? 

MR. STERN: 


j I think they all fit 


MR^^BliUNO 


I don't think any of them fit, but 
answer my question. 



TNESS: 


Which was? 



'Which was -- Well, let's read it 

P k - 

H And we will need another day. 


Let me state for the record, Cheryl, 
re do not agree to another day. 


MR. BRUNO 


Look, you started this deposition at 
1:30. It wasn't by my choice. 


MR. STERN: 


We have already agreed for this 
deposition to go forward after the 
deadline. There is no reason that this 
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deposition can't be completed today. We 
do not — 

MR. BRUNO: 

There is every reason, particularly 
since counsel keeps interjecting with 
inappropriate and unnecessary objections, 
t s no way we're going to finish. And 

lling you now you chose to start at 


3 


1 : : 3 0 . 


I was available to start at 9:00 



oMKk. But you wanted to do this and 
ydWfWid it on purpose. 

ERN : 

Joe, as you - ~ 

MlfCTRUNO: 

sSSs- 

F"™ V H now you have to suffer the 
c G..n..s..e.ji u e n c e s . 
k ERN: 

Joe, as you say that, you’re talking 
over me. Dr. Long teaches. He has a 
schedule of classes he has to teach. 

MR. BRUNO: 

Okay. So that means we can 

reschedule. Doctor, -- 

MR. STERN: 

For the record, we're not agreeing 
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A. The — That he did not hove o 

specific basis for the positive incremental 
changes in participation or quit rates against 
the background rate which he reported, the way 
things are happening currently. 

He did not have a basis, again, 
other tha rsonal judgment, for the 


incremen ig-'S 


number of people utilizing a 


particul&r ml da 1ity or the proportion of those 


people w 
•> the pres 
a b s!e'nS e 



mid, in fact, successfully quit in 
of his program compared to in the 



s program. 

' m 

sorry. 

r t 

with the 

ka y 

• 

e t ' 

s start 

e t ' 

s start 


: of that, with the positive incremental 

Stuff « 

A. ^ ' $> k a y . 

Q. • s start at the top. 

i A. ^^et 1 s start it again. 

He reports in his spreadsheet for 
the existing state of the world the number of 
^people who attempt to quit, who attempt to quit 
using each of the modalities, and the 
proportion of them who are successful. 

Q. Why don’t you show me what you're 

referring to. I have here the budget. 
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It would be on the second of the 


three sheets 


Okay. Here's the second of the 


three sheets. 


(Witness reviews document.) 


Let's mark that as "Long Number 4." 


•pif: (Whereupon the document as described 


alB'QsV-el was marked as "Long Exhibit Number 


4'. " ) J 

• .W. • 


£flf BY MR. BRUNO: 


All right. And why don't you 


|le Mat it is that you're complaining 


about . 


MFTf^S'TERN : 


Joe, just for the record, which 


Uli t is this out of? Out of Dr. Burns 1 


iition? I mean, he had many spread' 


reTl s. Is this the one that Dr. Burns 


said was the final? 


MR. BRUNO: 


No, this is the one that you were 


given as a part of his report 


THE WITNESS: 


This is -- I recognize this as one 


of the three, excuse me, the three pages 
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of spreadsheets that were part of the 
original report. 

MR. STERN: 

Okay. 

THE WITNESS: 

Okay. There is -- There are two 

hv ^ 

c ypSIfi s here which I will note, label 
11 fTu^.rib nt, " which are "Percentage of quit 


a tte nip t s 11 using each modality and the 

t real-world effectiveness of those 


ties. 


Then there are two more columns 
he cells "Potential fraction 


orSJnPi t attempts" using that modality end 
" Per*b*e|n t i a 1 effectiveness" in which in all 
o : f tlje instances on proportionate people 


j^o for that particular modality. 

|H Slf And in most of the instances of, 


other than "Self," where the potential 
effectiveness is greater than the current 
real-world effectiveness, the potential - 
the percentage of persons opting for a 
particular method is greater than in the 
current world. 

EXAMINATION BY MR. BRUNO: 
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win this case, you understand there's going to 
be a separate phase for determining how much 
money should be put in a fund to pay for this; 


right? 


That's 


MR. STERN; 

K„ , 


EXAM IN 


judge hi 


Objection to the form. Go ahead 


BY MR. BRUNO: 


Is that true? 


It's my understanding that the 
idicated that, the Court has 


i nSsLko a t c.4 ; that there would be, assuming 




proceed 


is that 




is determined -- 


Right. 

» 

4 -- a separate process for 
Ji o look at damages. 

|Okay. So what I'm hearing you say 

J 

^ on behalf of tobacco, are not 


going to tell the Court what you think the 
number should be; right? You're just going to 
attack Dr. Burns' methodology for his number? 

A. I am, A., not designing a program. 

Q. All right. I understand that. 

That's not my question. 

A. Okay. 
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MR. STERN: 

No, no, he wasn't finished. 

MR. BRUNO: 

All right. 

THE WITNESS: 

= B., am -- have been asked to make 

a essment or a critique of a program 

b $' j-ft-g| designed by Dr. Burns. 

EXAMINATION BY MR. BRUNO: 

Q Right . 

jiiipili We jj, we've pretty much already 
e &t.|5b 1 i d that. And that's what I just said. 

A ftnc ] tC) assess the costs, whether 


the cost s “ ich he is setting forth for his 

propose if pTFb gram appear to be reasonable. 

All right. Well, that doesn't 
answer gsppspu estion because here's the question. 

A Okay. 

Q. We win the case, there’s another 

phase at which the Court is going to figure 
out how much money tobacco should pay for 
cessation; right? We've won now. Now it's how 
much? 

A. (Witness nods head affirmatively.) 

Q. So do I understand that you 
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Well, do 1 understand that tobacco is not going 
to tell the judge how much they think should be 
put into a program to fund cessation? 

MR. STERN: 

Objection. Dr. Long can only answer 
for Dr. Long. And I think he's already 
a^&pPIfr ed that question for Dr. Long. 


exam:NA 


other e 



l B Y MR . BRUNO 



Well, you are familiar with the 
ts in the case; aren’t you? 

I'm sorry. When you say "familiar 




as e x p e 


all of xtheil r experts . 

You don't know that. All right. 

So as you sit here today, you don't 
know whether or not tobacco is going to suggest 
to the Court what the appropriate number for 
funding a cessation program should be if the 
plaintiffs prevail on liability? 

A. Well, it seems to me there are 

three things that have to happen. 

Q. Okay. 



Do you know who tobacco has hired 
in this case? 

3 have -- I do not know that I know 
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No, of course not, Joe. But your 
questions 
HR. BRUNO: 

Of course not ? 



MR, STERN: 

Of course, I'm not telling you that 
estions are so overbroad. 

„>Y MR. BRUNO: 

11 I want to find out, Doc, is 
okay? You've attacked Burns, 
that's fair, all right? But you 
that we might win this case; 


hat's a possibility. 

Q, kay. It's a possibility. 

,nd then there will be a necessity 
to deterhow much money tobacco should pay 
to fund tion. So I'm trying to find out 


are you going to offer an opinion as to how 
much money tobacco should pay to fund 
^cessation? You've given me the three 
methodologies -- I'm sorry, the three things 
that have to be done. But tobacco hasn't asked 
you to do that? 

A. Currently, tobacco has not asked me 
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to do that. 


But you recognize that in order to 


accomplish the work ol determining the amount 
of money, somebody's got to do it? 

A. That's correct. 

Q. That's correct. 


| And if 


And it can be done? 



liability were found and a class 


size w 


and a 


the substantive 


c o n t e n a program were specified, and I were 

t jyy;{ a to give an estimate of the cost of 

% IF1R; p m, I could do that. 

You could do that. 

Okay. Now, why couldn't you have 
assessed tje class size, that is, up till now? 


has as 



To the best of my knowledge, no one 
d class size now or at any previous 


time. 

Q, Hasn't Dr. Burns? 

A. Dr. Burns has defined a number of 

persons who have certain smoking character¬ 
istics. That's one element of the definition 
of the class, as I appreciate it, but certainly 
not all of the elements of the class. 
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&" r 
5 h i 


L. 



Q. Well, how would you do it? How 

would you assess class size? 

A. The -- First of all, I've not been 
asked to assess class size. Second, the -- 
many of the determinations that it seems to 
me go into class size -- And the questions 

K, s 

are sli&MWy different for cessation and for 


mon i t o r§ 


'ecause we're talking about people 


with d i if erjent characteristics for the two 
p r o g r a uch of that has to do with things 

that e plPiiPili ologists and physicians would need 


r i n^e ?cp ertise to bear on. 

Well, are you telling me that 
there 1 urrent information that will allow 

you to jmrirslrmine the number of Louisiana 
c i t i z e nkswhlo smoke? 


I’m not aware that that piece of 
informapf^PPI is part of the class definition. 

Q. It's not? The definition says 

Louisiana smokers, 

A. Hot as of today. 

0. Well, maybe you need to re-read it 

But could you determine the number 
of Louisiana smokers today? 

A. I believe that number can be 
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determined. I think we talked about that -- 
Q. Right . 

A. - - in the earlier portion of the 


deposition. 


All right. And is there also 


information available that would identify the 


percental 

quit? 



those individuals who want to 


am not aware of that, 
ou're not aware of any data at all 


ton that 



data t h a 


percental 
in Louis 




if how many of these people want to 
ot know that. 

re you aware of any statistical 
Id give an indication of what 
the current smoking population 
wants to quit? 

,s we sit here today, I don't know 


if that question was asked in any of the 
surveys we talked about last time. And that, 

|of course, wouldn't relate to today's 
population in any event. 

Q. Well, it wouldn’t relate to today's 

population, you say. You're telling me that it 
wouldn't be a piece of information that would 
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assist in the assessment of costs? 

h. That piece of information could be 

useful but it wouldn't be determinative. 

Q. When you say "determinative," what 

do you mean? You mean you want to get the 
costs down to the penny? Is that how you would 
do this yp^illlsr ram? 

I didn’t know we were talking about 
costs. ^t;h ought we were talking about class 
size 

Well, class size relates to cost/ 
t 7 

Right now we were talking about 

To n of class size. 

H Well, let’s back up. 

Because what you said was in order 
e cost, you had to determine class 


to get 

: 8 > 

size a riiW^f e content specified in the cost of 
that service; right? 

h. That's correct. 

Q. And then after that, it's 

multiplication -- 

A. By and large. 

Q. - - right? 

I mean, it's not terribly 
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complicated stuff. How many people -- 

A. It's going out and assessing 

Q. Right. 

A. -- costs for component parts and 

looking at volumes and a number of other 
things. ^ 

Q All right. And when you're doing 

ip*’ ^ 

costing L f^rj groups of people, do you need to 
know t h .jgfri b e r of people who want to quit with 

a b s o1u t cision so that you have identified 

every sangle human being that wants to quit 
ry human being who doesn't want to 
u need that kind of precision in 
ess the costs? 
sIrERN : 

Let me just object to the extent it 
for a legal conclusion because the 
cSliflfP is the class. I mean, you can ask 
him if you want to estimate the number 
of people who desire to quit, but that 
wouldn't necessarily be the same as the 
people who fit this class definition. 

MR. BRUNO: 

That's totally inaccurate. And 
you're talking about your legal 
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conclusion. That's your own personal 
legal con elusion, which has no place in 
this deposition . 

EXAMINATION BY MR. BRUNO: 

Q. I'm asking you. I mean, you do 

this in. your work at Tulane University. You 


assess : J 


Icosts of programs; don't you? 


AC“ ^ Yes 


that. 


costs, 


; I mean, you have, in fact, done 
ilyou, when you are assessing these 
i don't go out there and identify 


^y i % dividual person who is going to avail 


and then do a mathematical 


c a 1 c u 1 a !: t 3,.ort that calculates it to the penny? 
You do estimates; don't you? 

A. j That’s correct. 


e s tima 


|i All right. So you can do a cost 
a cessation program for the 


citizens of Louisiana based upon data that 
exists right now; can't you? 

A. Some of the data which we have 

discussed would help in making that estimate. 
There are, you know, other questions, some of 
which I believe to be legal, about membership 
in that class. 
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because of the how many are smoking because 

of tobacco company behavior as opposed to would 
have been smoking, anyway. 

Q. What difference does it make why 

they smoke if the product is defective? 

A. Well, as I say, that's a set of 

legal a nts that, you know, I'm not going 

to o p i n p'l^JSp ut. But I understand that there 
are 1 s s hat are going to be ultimately 

decided yiy|jggt he Court as to the various 
componeP8fPS|t hat would determine class size. 

N djffe o f pm h have been addressed by Dr. Burns 
fiW%jh m not addressing, either. 

Right . 

But you could, if you wanted to? 

In othe^^rds, you could give a realistic 
estlwa t &ssaasij the cost of this program based upon 
the fac^Ms you currently know them; couldn't 


the faclPSis you currently know them; couli 
you? 

A. I don't know class size. 

Q. And your testimony is that you 

couldn't even estimate it; right? 

A. Not until all of those 

determinations have been made. 

Q, Determinations as to 
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A. It’s still an estimate at that 

point . 

Q. It will always be an estimate? 

A. Right. 

Q. I mean after you're all finished, 

it is still an estimate? 

AThat is correct. 

p" “ | 

• ' | But until, you know, there are 

«" "I 

determi ^|t ns that would, you know, say what 
p r o p o r t pWfMu f, in the case of cessation, this 
6 5_8 , 0 0 o p jgfll a r -- this 658,000 person number 

a J23 i n ct, meeting the class definition, 

# P§«f 

then it n't make sense to talk about 

aggregat e^:'..s£. o sts. We could talk about the cost 

of a mopTTTt.y for one person but you can't talk 

" ^ 

about tic costs. 

| Sounds to me like it's lawyer 
driven fTcHtriot expert driven then? Vou don’t 
know what the definition says, so -- but you’ve 
got to wait for the lawyers to tell you who's 
in the class? 

MR. STERN: 

Objection. Argumentative. 

EXAMINATION BY MR. BRUNO: 

Q. Is that what you're saying? 
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h. I think the Court is the one who 

will ultimately determine who is and is not in 
the class. 

Q. No, it won't. Who told you that? 

(Whereupon a discussion was held 
off the record.) 

EXAM2N BY MR. BRUNO: 



. > who told you that the Court will 

deterra ij&e jfho 1 s in end who's out of the class? 

That is, in part, an assumption on 
;ause you told me that the Court 
te blass definition. 

^ The purpose of which was to allow 

< 

read it and determine for themselves 
in the class? Did anybody tell you 



people 
if the' 


that? 


No . 


Did anybody tell you what? 
MR. BRUNO: 


WN 1 

That 

that was the 

purpose 

o f 

the 

1 

2 2 

definition 

: For people 

t 0 

read 

i t 

i n 

23 

order to assess whether 

o r 

not , 

i n 

their 

2 A \ 

own view, 

they're in or 

out 

o f 

the 

class? 

26 

MR. STERN: 
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6 ^ 



13 , 



Objection to the form. 

THE WITNESS: 

I'm sorry. Okay. You're talking 
about potential people -- people 
potentially in the class? 

EXAMINATION BY MR. BRUNO: 

Q.: Well, let's get down to cases, 

jF 5 ' 

Doctor . ean, we can play games, 1 guess, 

all day ' or^| i ot. But let's be realistic. 

People i^^mo ke, who want cessation, who are 
I, o u i s i a sidents, are you telling me that 

T1 gure out how many there are of 
based upon what you currently 
's no way to do that? 

HThere's a way to estimate that, but 
rhat I understand the class to be. 
Okay. There is a way to estimate 
o you do that? 

Even though it's not the class? 
That's what your lawyers are saying 
and I'm disagreeing, so I'm not going there. 

I’m saying assume for the purpose of the 
question Louisiana smokers who want to quit, 
they're in this class. Is there a way to 
identify how many of them there are? "Yes" or 



that . 


A. 

0. 
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"No"? 


NR. STERN: 

So - - First, objection to the form 
It’s argumentative. But the question is 
just current smokers who desire to quit, 
npother criteria? 

M UNO: 

f There are no other criteria. But, 


' 0 )ow, I'm not going to argue with you, 
lei . There are not . 


examina 



BY MR. BRUNO: 


But go ahead, Doc. 


If that were the class definition, 


current 


tisiana smokers who desire to quit, 


one coufnr™f!$a ke an estimate of that number. 


All right. And then you could 


d e t e r m i 


cost of the cessation services 


or at Is 


the content of the program that 


was being offered? 

A. If we had a specific set of 

services and a basis for participation rates 
in the different modalities, then we could 
begin to estimate the cost of that service per 


person 


Okay. Now, what would you use as 
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Hlg| 

; 

'mm 



the basis for your participation rates? Where 
would you go to get that? 

A. Because we are talking about 

participation rates in a program that does not 
exist 

Q. Right. 

K, j 

A . — as opposed to existing 

p a r t i c i n rates 

Q.I understand. 

A. kgsJgW— then someone who had practical 
e x p e r i e rjP^P^f n a comparable program that could 
p o fiS t r i cal measurement from that 

am d bring that information to the 

table. ^ 


Right . 

l And the — Jet's see — the best 

person a t position would be Dr. Burns in 

view of n^lPl experience? 

A. 2 do not know that. 

Q. Well, in view of his experience in 

California, it's highly likely that that would 
be the guy to talk to; wouldn't it? 

MR. STERN: 

Objection. Lack of foundation. 

A. Well, that would be one piece of 
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information. And if you believed that behavior 




of — 

EXAMINATION BY MR. BRUNO: 

Q. Californians? 

A. -- the people who live in 

California is predictive of the behavior of 
people IgSiffh live in Louisiana, then you would 


be c 1 o h a n if you didn't believe that. 

(W ^ And do you have any scientific data 


that w jPIPPlPl suggest that the smoking behaviors 
of t h e 1 e of California are so 

t a ally different from the smoking 


Nf the people of Louisiana that that 


beh a vi 


data m i gh't >; . not be predictive in any way? 


|T' “' Well, there will be statistical 
data t|^t;|g#ould allow some comparisons between 
C a 1 i f o and Louisiana. But it's certainly 

more t narT" S s i m p 1 y smoking behavior. It's not 
the smoking behavior; it's the desire-to-quit 
behavior that is relevant here. 

q, Okay. Do you have any information 

that would suggest that the desire-to-quit 
behavior of Californians is different from the 
desire-to-quit behavior of Louisianians? 

A. I don't as we sit here. 
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401 


Okay 





A. I know that there are very 

different demographic characteristics through 
the two populations. 

Q. Are you aware of any other states 

that have smoking-cessation programs in place? 

K. * 

A. states? 

q . | ->• iAs states. As in tobacco control 


like Flo||^cyg or like Massachusetts? 

A. I'm not personally aware of 

Fieri da I believe I've read somewhere 

t h tot*Ma sift chusetts does have a program. 


■ R i g h t . 



; And are you aware that Dr. Burns 
is c 1 o s ssociated with the Massachusetts 


p r o g r a m 


that 


fel 1 ? 

I don't know that I was aware of 


Okay. All right. Now, -- 


THE VIDEOGRAPHER: 

I need to change videotapes. Going 
off the record at 3:37. 

(Whereupon a brief recess was taken 

at this time from 3:37 o'clock p.m. to 
3:41 o'clock p.m.) 
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THE VIDEOGRAPHER: 


We're going back on the record at 


3:41 


EXAMINATION BV MR. BRUNO: 

Q. All right. Doctor, I've got before 
you the -- Well, what exactly have I got before 
you? I t about to characterize it. It was 


attache^ 


a letter that I got -- 


Yes. 


a one 



- - dated April 5. What is it? 
It's a portion of what was marked 


that I ' 


it? W 



Sj Okay. 

■All right. And it's the portion 
Isponsible for. 

| All right. But, I mean, what is 
|s the series of pages? 

I This is a hard copy printout of 


some spreadsheets that I constructed with 
regard to the cost of monitoring services. 

Q. Okay. All right. What's your 

bottom line on those sheets? 


lines. 


Well, there are lots of bottom 


Oh, there are? I couldn't figure 
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liSH 


that out. Is there not -- There's more than 
one bottom line? 

A. There’s more than one bottom line 

in both the literal sense of total costs. 

Q. Okay. 

A, And, also, in terms of conclusions. 

Q- Okay, Well, let's take them one at 


| The other thing that is attached 
ijtion to the spreadsheet, is simply 


a time 1 1 


as, an 
a list 


Reliance materials? 

-- reliance materials for the 


spreads 

okay. All right. So why don’t we 
take o tom line at a time. 

Well, first of all, there are two 
a 11 e r n aWPl sets of sheets, one of which is 
predicated on -- Well, let me back up. Let 
me say what's in common to the two sheets. 

Q. Okay. 

A. Both of the sheets 

Q. Forgive me. You know what we ought 

to do since you're doing that? Let's mark them 
separately, in globo, So "5" will be on, I 
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guess, the left stack and "6" will be on the 

And thet will allow you to further identify the 


stacks. 


(Whereupon the documents as 



described above were marked as "Long 
Exhibit Number S" and "Long Exhibit 


NpSfbeV 6."} 

f u 

Ti'HT -'-Kir TNESS: 


§• ^ All right. You want that separate? 

P. Sr UK 0 : 


Sure. Why not? She made out all 


s e numbers. 1 hate for them to go to 
OTsfl. She worked so hard on thet. 


(Whereupon the document as described 
afbov*^ was marked as "Long Exhibit Number 




R U N 0 : 


Okay. All right. So we've got 


"Long 5," "Long 6" and "Long 7." 


THE WITNESS: 


Right. 


MR. BRUNO: 


All right. 


THE WITNESS 


"5" and "6" are the spreadsheets and 
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"7" is the reliance. 

EXAMINATION BY MR. BRUNO: 

Q. Okay. And you were telling me what 

the similarities were between "5" and "6." 

A. Okay. Each of "5” and "6," for 

their internal purposes, take the numbers that 
Dr. Burn|^^t forth in his spreadsheet for 
class s i[ze r^e| n d age distribution within that 
class siAnd both sheets use Dr, Burns’ 
program fPH^fedical monitoring services as he 
altered the course of his deposition. 

Q-jT Okay. 

sassy. ! 

A, “ And both of the spreadsheets look 
at the co^to the program per test that was 
used by -i)r. ^Burns in his original spreadsheets. 

Q<^M^Oka y . 

A.And the cost per test that would 
be the amount, equal to the amount paid by the 
Medicare program for these services to its 
beneficiaries. And as a third data point, an 
amount, a cost-per-test to the program equal 
to the payment in Louisiana for the Medicaid 
program purchasing these services for its 
beneficiaries. 

Q. Okay. 
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A. Both sheets also, as an additional 

alternative with respect to spiral CT scanning 


r 3\ 


L. 3 v 


only, do a cost estimate based on the direct 
purchase and operation of the scanners as 
opposed to buying CT scans from existing 


provide&EvS . t 


i n s t e a i 




You mean buying the hardware 


It he service? 




; Ailing# Buying the hardware - - 

| Right? 

I < .I..3 — end the other resources required 

i ti^eli|^r\cans . That is, hiring people as 


j well a 4 buying machines 


Okay. And have you got 


administration in that one? 

I JwwwawvV.. 



I do. 


Okay. And — 


And I have administration both in 
terms of administrative costs associated with 
running the scanners and both sheets also have 
administrative costs for the overall program. 

0. Okay. So the running and the 

program -- The program, that would include 
the recordkeeping end the like; right? 

A. Yes. 
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Q. Okay. All right. 

A. The two sets of sheets differ in 

that one set uses the 35 percent participation 
rate testified to by Dr. Burns as his original 
estimate concurred in by the panel of Louisiana 
physicians with whom he worked. And that's 
"Long 5 

Lp\^ | And "Long 6" uses the 100 percent 
p a r t i c i n rate which was contained in his 

report he testified to was based on 

i n s t r u c |PFj?n^s from counsel, 
fS3 0' Okay. Good. 

So it sounds to me like you're 
going to ^tas& ,ve , you're going to have — well, 
you ' 1 ] fIi5Ei a bottom line for the 35 percent 
and you^^have -- well, actually, you have 
two bot^^lines for the 35 percent, one with 
buying xne to achines versus buying the services; 
right? And then on the hundred percent, you'll 
have two bottom lines? 

A. Well, associated with the differ¬ 

ence between buying the services and producing 
the services, if you would, 

Q. Got you. All right. 

A. But then for the other services, 


Q. 

Got you . 

A. 

But then 
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A 


rates, 

produci 

_ q; ; 



40B 


other than CTs, we have priced out at Medicare 
rates, which Dr. Burns had testified in his 
deposition was what he intended to use; and 
Medicaid rates, which he also testified in his 
deposition was another program that could be 
looked o. 

Okay. So 

S o there's Medicare rates, Medicaid 

I and without buying the scans versus 

I 

sh e scans. 

All right. So with the -- Let's go 
red percent, okay? What is your 
bottom jTi he* buying the services of the CT under 
the thrfifc^ost evaluations? You made it three? 
Didn't j^^iT^say Medicare and Medicaid? Or is it 

AjlW®f Right. If we bought the scans from 
e x i s t i nfijjpj* oviders - - 

Q. I suggested buying the services but 

we'll take that first. We're buying the 
equipment now? 

A. Okay. That's different. 

Q. Never mind. 1 just want to follow 

you. You're buying the service? 

A. You're buying the service - - 
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0. All right. I'm going to write that 

down. Buying the service. 

A. -- as opposed to producing the 


service. 

Q. 

A. 

K 

scan — 

or: 


Okay. All right. 

If we were buying scans, scan by 


Qfr, ^ Cot you. 

A. 1 , - - and paying the same price that 
Medicar^ j^ys -- 

- * in Louisiana, and what I've done 
^ IFF® i sln^K^e used the rate that Medicare pays 
in New Iwljila n s . They also pay a different rate 
ou t s i deP^o-fHNew Orleans, which is slightly 
lower. ^ ButJ I've used the higher rate rather 
than t r|^^| say how many were in New Orleans 
and out^WNew Orleans. 

Q. All right. 


than t say how many were in New Orleans 

and out^WNew Orleans. 

Q. All right. 

A. So these are at the higher of the 

two possible Louisiana Medicare rates. And 
this is for a single year. 


Q. 

One 

y ear . 

A. 

For 

one year 

Q. 

Got 

you . 
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A. including pr o g r amma t i c 

administrative costs would be about 202 million 


dollars 


Okay. Two hundred and two million 


o v e r s t a 


Right . 

And as I say, that's slightly 
io the extent that it's using New 


Orleans sr*t1s for the entire state 



I understand 


Okay. Now, do you also have a 


M e d i c a r i 


Medicaid. 




Medicaid. 


That was Medicare. 


what 1 s 


d i f f e r e i 



Hoh, care. Okay, Medicare. So 


edicaid rate? Is there a big 


ietween those two? 


A.There's a substantial difference 
Q. All right. What's the different 


number there? 


The comparable number for 


Medicaid -- and these are statewide rates - 
would be a little over 161 million dollars. 

Q. All right. Now, we're talking 

about the same services; right? 


ONE SHEUSOUARE, SUITE 250ANNEX HUFFMAN & ROBINSON, INC. 


NEW ORLEANS. LOUISIANA 70139 


CERTIFIED COURT REPORTERS 


(504) 525-1753 
(800)749-1753 


http ://legacy.library.ucsf.edSdiri’/tev^a|ffip'a0 , 0/iMsW.industrydocuments. ucsf.edu/docs/flhl0001 


52434 7992 





1 0 


1 2 

5 , 




1 


22 
2 3 
2 A 
2 b 


411 


A. Yes, sir. 

Q • So how do you account for that big 

difference in cost between -- 

A. Weil, 

0. 1 mean, that's -- gosh -- that's a 

<1 million dollar difference. 

K*. 

A-MisiPil In payment. 

In payment now. That's not the 
cost of^s^ppvice. That's what these programs 
will p ; right? 

If I'm a provider of these services 
'those programs' beneficiaries seeks 

me, that is what I would receive 

i 

'public programs. 

All right. Now, in fact, not every 

^TOfAWADi^ 

healthe^r^|provider accepts those payments; 
tight? 

With respect to Medicare, virtually 
every provider who provides services covered by 
Medicare, in fact, participates in the Medicare 
program. 

Q. All right. So that nobody gets 

rejected? I don't -- It doesn't matter who 
you are, you go to a doctor, you give them your 
Medicare card, they'll give you the service; 
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right? 


The only -- That is a generally 


3 

r \ 



true statement, yes. 

Q. A generally true statement. 

Now, and the way that -- And you 
know this because you are in an institution 


that ha 


that 1 s 


the "th 



'deal with costs; right? Tulane, 
| you are; right? 


: i ' m sorry. I know this. What was 


»You know the fact of the payments 


by3 dic E^ 1 mean, you deal with that every 
cfaTf^ thi^P^tsiness of whether Medicare will pay 


da" t h | 

I 

the ln s t 


is Tula: 


segment 
the Med: 



ion and so forth? 


It's not because I -- my employer 
iversity, which happens to have a 
he university that participates in 
program; it's because I teach a 


course in payment systems -- 
Q. Right. 

71 . - - that I am most familiar with 
this. Not because I'm over at the hospital 
looking over their shoulder at their checks 


for Medicare. 


Oh, I was wrong. I thought that 
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you had something to do with that. 

Well, to lot me ask you this. Does 
Medicare reimbursement cover the cost of the 
service at Tulane? 




cover t 



Okay. Does the Medicaid payment 
>st of the service at Tulane? 


prof it 


Yes. 


Does it provide an appropriate 


'It depends on who you ask and what 
"appropriate.” 

I Well, let's see. How do I tackle 


that oneHheti? Is Tulane satisfied with the 


c u r r e n tfWdlLcare reimbursement? 

AWsssssJ 1 think that if you ask any 


provide dividual or institutional, in this 

or any state if they are happy with their 

payments from Medicare, they would tell you 
that they would like them to be higher, that 
they’re not happy. 

Q. But they survive? 

A, But they, in fact, participate in 

the program, they deliver care, they get paid, 
and they do it again next year. 
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hospitals, for example, in the United States, 

those are positive numbers. 




Well, why is it not everybody? 

The few that are negative Medicare 


margin tend to be very small public hospitals 
in rura^ areas -- 

R ura 2 areas? 

-- in the midwest and far west. 


the r u r 



| Okay. Would that translate into 
Sreas of this state as well or not? 


Generally not. 



Okay. 

I In the Medicare program 


Because we're populated enough in 


LouisiaSawhere you don’t really get that kind 


of rurai 


people 



rural? 


at is, the Wyoming kind of ten 


Exactly. 

-- in 50 square miles kind of 


Yeah, where you're talking about a 


25-bed hospital. 

Q, I understand. 

Okay. Wow, let's talk about the 
Medicaid. Is that true of Medicaid as well? 
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Could the hospitals survive on the Medicaid 

level of reimbursement if that's all they got? 

A. In Louisiana, the answer is "Yes , " 

It is not necessarily true in every state. 
Because Medicaid, as you know, differs state to 
state in the definition of its programs, who's 
in it, s covered and what the payment 

ST' 

rates a 
Q 

underst 



But not everybody -- Now, as I 
^Medicaid -- and I don't know this 
s t u ff al^vfel 1 as you do, obviously — but 
M idiifc a i |fei s a voluntary program? 

It's voluntary for the state. 
Okay. 

hi. I mean, no state has to be in the 



Medi ca iigg^fogram. So it's, first of all, 

v o 1 u n t hether you have a Medicaid program 

or not .■ 

Q. But doesn't the provider have to 

participate? I mean, he doesn't have to -- 
that is, the healthcare provider doesn't have 
to provide health care to the Medicaid 
recipient? 

A. Again, depending on the state. 

Q. How about here? 


ONE SHELL SQUARE, SUITE iso ANNEX 
NEW ORLEANS, LOUISIANA 7013? 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


(504) 525-1753 
(600) 749-1753 


http://legacy.library.ucsf.ed S'didi/oefl/tiQ^aOOiipdit/.industrydocuments.ucsf.edu/docs/flhl0001 


52434 7998 







In Louisiana, you can choose to be 


a Medicaid provider. If you choose to be a 


Medicaid provider, then you have to take all 


the Medicaid that show up 


Right. You've got to take them 


as I understand it, you don't have 


to be -^ydu don't have to choose to be a 


M e d i c a if > You can say, "No, I'm sorry. I'm not 


taking 


| c a i d -- period"? 


That is legally permissible in 


Loui sian'i 


That's not true of Medicare; right? 


Yes, that's true of Medicare as 


well. 


one has to be in the Medicare program 


as a provider 


Oh, I see 


You have to apply, you have to get 


a pr ov 


, you have to be licensed and 


ccredited and a whole bunch of other hoops to 


jump through to get a provider number. You 


don't have to do that. 


Okay. 1 got you 


Now, as an expert, would you choose 


the 161 number or the 202 number or would you 


blend it or average it to be -- to make sure 
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you had enough money to fund the program? 

A. When you say — 

(V!hereupon a discussion was held off 
the record.) 

THE WITNESS: 

When you say would I choose -- 
E X A M I N A BY MR. BRUNO: 

Yes. 

j| 


1 mean, you've chosen two numbers, 
e got a Medicare number, you have 
umber. As an expert, which number 
commend? 1 mean, I'm not 
he hundred percent participation 
but, I mean, if you were down to 
nd the judge was going to say, 

'Well, Bojcjyb r, what number should be my — the 
number ||rder for me to properly fund the 

program PPPi% hat it, you know, it works?" 

Knowing that a year from now we can always 
revisit and we can change these numbers? 

A. Correct. 

MR. STERN: 

Well, just quickly for the record, 

there are other things in the program that 
Dr. hong isn't addressing. 
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But subject to that, go ahead. 


EXAMINATION BY MR. BRUNO: 



Q. And guess what? I wasn't asking 

about the other things that you weren't 
addressing. 1 was asking about what you were 
addressing, which was the Medicaid/Medicare. 

L~ I mean, these are dramatically 


differed fT'h umbers. We’re talking about 40 

Iv.wvwA'.v.v.vt 






mi 11ion 


So that p 


know, wha 


ars. It’s a 25 percent difference. 
iy I'm trying to figure out, you 


Twenty percent, actually. 

Oh, 20? Kell, where I come from, 


you know u want to make it as big as 



possibly 


Court’s ^ 8 



In part, it would depend on the 
osophical construct of the program 


From an 5 ecroh omic perspective, it would be my 
recommendation to the Court that if these were 
the volumes and these are the volumes only 


if -- 


said that, 


They're assumptions. Right. We've 


A. If we were talking about this kind 

of - - this number of tests and we were talking 
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about buying them service by service, which is 

what we're doing so far, then as an economist, 
my position would be that whatever the program 
entity is should get the benefit of the bargain 
to deliver this volume of demand. And that the 
economically appropriate funding would be that 
amount ^fFNloney which would be sufficient to 
entice producers of these services to sell 


to the 


c o n t r i b| 


gram with a sufficient margin or 
|n to keep them in the program. 


. v o'r a 



Right. 

And it would be economically more 


or them to, in fact, deliver care to 


V.; v.vXCvivvC 

these pe"o-pJ e than not to deliver care. That 
number frlrT^li n my opinion, in Louisiana for 


these 


Med:ca 



| something in the vicinity of the 
imber because providers, in fact, as 


we speaW^tre delivering these services to 
Medicaid beneficiaries. And if they didn't 
want to, they wouldn't have to. 

Q. Right. 

Well, it sounds to me, though, like 

it could be a negotiated number, 

A. Yes, it could. 

Q. And it ought to be? Shouldn't it 
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be, really? I mean, we could 


A. One could negotiate it, one could 

put It out for bid. 

Q. Right. 

A. I mean, there’s a variety of 

mechanisms that one could pursue. But, 
basi cellj ^ Wyou ' re saying that some central 
e n t i t y fr : -%s-po nsible for a monitoring program 


■ t 

would ga&iito the marketplace in whatever form 


and s a 


|e stand ready to deliver 'X' hundred 


t h o u s a nH 


fysical exams or spirometries" or 


w Hie v e , 


"And we'll either sit down at the 


trBTe aMP^egotiate with you or we will 
p i g g y b a n Medicaid rates or we will put it 

out forfconfpetitive bid" or whatever. 

kassssss-i# But it would be somewhere in that 
v i c i n i tpP^pPI cause the market's already telling 
us t h a t- tn 1 y'll do it for this. 

Q. Well, it's a little bit different 


us that 1 


market, though; isn't it? I mean, because 
we're not talking about healthcare delivery in 
the usual sense. In this particular instance, 
we've got to keep track of the medical record 
of the particular people so that it all 


connects 


ONE SHELL SQUARE, SUITE 250 ANNEX HUFFMAN & ROBINSON, INC. 


NEW ORLEANS. LOUISIANA 70139 


CERTIFIED COURT REPORTERS 


(S04)SJ$-t753 
(600) 749-1763 


http ://legacyJibrary.ucsf.edSdiri’/rawlal^aO f Oi/'|i^.industrydocuments. ucsf.edu/docs/flhl0001 


8003 




422 


As I understand the program, you 
have a physical examination at a certain age, 
and then you've got something that may happen 
five years later or ten years later, and all 
those things have to connect together. So that 
you just can’t give the service and walk away 


N 


as you 



inf 

Q 



do perhaps in certain 

There's got to be a follow-up 

record. 

f 

Well, I think we're segueing into 
p r o g r a c administrative costs here. 

Q. ^ Right. 

Which are not in this? 


that 3 



Which are in this in the numbers 
you over and above the costs of the 


individual Jests . 


Q . bsa&s&d All right. So what's the gross 
number? gave me a net? Did you give me 

a number which included administration? 

A. I gave you a number which included 



administrative 

costs . 




2 2 

j 0 . 

All 

right. 

So I 

'm wondering, 

2 3 

though, 

whether 

or not 

that 

fact - - 


2 4 

Administration 

is the 

person 

who's 

going to 

2 b 

have to 

collect 

the wedica 1 

record 

and keep 
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0* Ail right. 

A. Just as it would be for the 

Medicaid or Medicare programs where similar 
recordkeeping by ~- at the level of the 
provider has to happen. 

In addition to that, there is a 
programpft; administrative cost, which is the 
maintaiof that information as well as 
disburs : .y^g oney to the caregivers — 

Well, yeah. 

aPT^ -- that is at the programmatic 
1• '^||n dr that is included in the numbers 

cinrr i you. 

0- ' But this is a different kind of a 

400 *. 

programFtrrithat there is a need for some 
centralire 


„dl file or recordkeeping of each of 
the par i &istr&p ants, which is not usual; right? 

I mean. Medicare or Medicaid, they 
don't have some central repository of the 
medical records of all the participants? It's 
quite the opposite. Each healthcare provider 
keeps their own medical record; right? 

A. That's correct. 

Q. All right. This is a little bit 

different. You've got to have some central 
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repository of all of the participants’ medical 


records so that can be read? 


Well, it's not clear to me that, 


particularly in an age of electronic record¬ 


keeping, that it's a central repository as 


opposed to records which are accessible. 


That's even more cost. 


1 Not necessarily 


Well, just walk through it with me. 


iYou know, at age 50, let's be 


realist: 


r ou know, the doc says it’s time for 


e xr a fn 1 n a 



e wants to see about the physical 


that took place at age 25 and maybe 


the e x e r i 


stress test which took place at 


this agthe cholesterol which took place at 

^WlVWwSVX^ 


age 30, 


I mean, you know, 3 mean, he may 


want tor 


all that stuff. And either, A« , 



it's got to be in some central repository or, 


b ,, he's got to go get it. Which, to me, it 


’ would be more cost-effective to have some 


central repository 


Well, that level of specificity of 


the mechanics of the program is not something 


that I've seen laid out by Dr. Burns or anyone 
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else at this point. I'm merely suggesting that 
we have the technology in place now that, 
subject to certain privacy constraints, that, 
you know, Provider A can access the medical 
records of Provider B with the appropriate 
code . 


to go oft" ew years as, you know, plaintiffs 
imp^e , is completely within the realm of 
what'we fwotnj.d expect to be done. 

Q • Okay. 

■Particularly in a fairly 
geographic region for a defined 



1 Right. 

Now, given the fact that some 
people may not accept these payments, 
regardless of whether it's the Medicare or 
Medicaid, if you were going to put in place 
a program which was going to guarantee the 
service, in other words, the person had the 
right to the service regardless of its cost, 





LJ 

Q Right. Right. 

-, H 


A5 And/or you can pull something up. 



P 'I 

< 


you k n o w^- oier the Internet. And that that 

! 

* 'i 

10 

>' ? A 

t e c h n o1 trfpf ,^particularly if this program were 
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then wouldn't it make some sense to either 
contract for or do something to make certain 
that these prices were going to be acceptable 
by the healthcare providers? 

A. Yes. 

Okay. And your opinion is that, 
well, aid is paying this sum of money, so 

it's 1 ifkW! that these healthcare providers 


would piy/ ^ - I'm sorry -- accept the same 


amount 



real 1 y 




ion e y ? 

Or something in that vicinity. 

All right. Well, let me ask you a 
> i d question. 

If Medicaid -- and I'm asking this 


questid ri ” w arl a taxpayer now — but if Medicaid 


is pa y| 
Medical 


million dollars less than 
> doesn't Medicare cut its 


reimbursei e n t s to the Medicaid level? 

I mean, 1 would. You just said, 
man, get the bargain for the people here. And 
since we're now, since it's April the 17th - - 

A. I think we have moved at this point 

into a political question. 

Q. Kell, we're talking about the same 

issues. it's provision of healthcare services. 
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It may be political. But if it's political, 
it's going to be political for us, too, 

A. Kell, the Medicaid program rates 

are set through a political process in this 
state that occurs in Baton Rouge. Medicare 
rates are set through a political process that 
occurs |shington D.C. Medicare rates, 
a 11 h o u g y vary geographically, spring off 

of a base r^te which is determined nationally. 

And the politics of that rate 
American Medical Association, 
cieties, hospitals, a whole variety 
associations and large players, 
imics of that are simply different, 
is different. It’s a trust fund, 
tlement. There's 39 million 
ie s 

All right. Forgive me for stopping 

-- who have a lot of clout. 

Yeah, I don't mean to interrupt 
But when you said it's a trust fund, it's 
an entitlement, which one is which? 

A. Medicare we're talking about. 

Q. All right. Medicare is an 
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entitlement and it’s a trust fund? 


For most of the services that we're 


talking about, right 


Yeah 


Interestingly, so would,this one. 
This one. would be a trust fund and it would be 
an e n t i t irfPPn t . 




de f i n i t i bn s 


is one could meet those legal 


^0 k a y . 

^Medicaid, by contrast, is a program 


w h i s jade n ! e rally labeled a welfare program 

t fi a 1 Mtg h it has to comply with certain 

p r o visiotfK^f federal legislation in the 

enablingHST^tute, creates huge discretionary 

' I 

options jf.-Q-r.-J e ach state, including payment. 


options uya x^i e ach state, including payment. 

he political clout of the people 
who receP^services in the Medicaid program is 
very different than the political clout of 
those who receive Medicare services. And for 
that and a wide variety of other reasons, you 
get significant rate differentials. 

What's in common, however, is that 
no program and for any substantial period of 
time can pay providers less money than it costs 
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them to deliver the service or the program will 

crash and burn. 

Q. Okay. How many -- Do you have any 

information about how much -- I'm trying to -- 
and 3 may not be articulately asking this 
quest)-- but, you know, how many dollars are 
Medicaid in Louisiana versus how 
■'r'fe are paid through Medicare? 
iI do have access to that informa- 
can’t tell you off the top of my 
*§1 t here. 

Is there a relationship between the 
, I don't need the precise numbers. 

, is Medicare like three to one 

S' 

^ twice, two to one or 

I would -- My recollection is that 
people covered in the programs is 
dolose in Louisiana. And based on 
that, it would be my educated guess, as we sit 
here, that Medicare would spend more money 
because of the different characteristics of the 
population in Medicare compared to Medicaid, 

Q. Is there overlap? 

A. There is. 

Q, Yeah, 1 seem to recall that. 
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There's overlap meaning a person 

could be a Medicare eligible person and, also, 
a Medicaid eligible person? 

A. Yes. 

And 1 don't know that number in 
Louisiana. But, nationally, there are about 


five mi 


people who are in both programs 


simultaiia e^-ui 1 y 


thing 


Okay. All right. Now, the next 
d was you carved out or — you 


didn't b afve it out — you just got a different 


the equP 


providing the CT, that is, you bought 
So what number how does that 


change y d tu: numbers, if it does at all? 

Okay. Based on some things that 

= 1 

were in&&&»«*£' Burns' deposition where at one 


point hgests, you know, you may, when he's 
talkingNniRIl)t CT scanning, you may need to 
designate some facilities and put particular 
capacity, either fixed or mobile, in parts of 
the state to -- where the population is -- 
Q. Right. 

Arid, also, generate consistency in 
reading the scans? 

A. Yeah. 
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5o whet 1 did, based on that 
proposal, was took a look at a range of scanner 
capacity, how many scans can one scanner 
produce, looked at the population of Louisiana 
by what are called state planning districts, 
which geographic segments of the state, 

and d i s|f^i4iu t e d scanners geographically, 

f w 

proportll dfh alt e to those population areas, 


=u g h scanners in each district to, 


in fee t!, cnl liver scans for the number of people 


that Dr-. iBu'rns had suggested. And 3 did that 




a r0&g e of capacity, how many scans can you 


do per fhou p . 



I also looked at a range of 


purcha s le.p r ices for scanners, which was 


c o n s i s 



with what Dr. Burns testified to 


and, a llPlpPi my own independent investigation. 

All right. 

A. And ran from five hundred thousand 

dollars up to a million dollars of purchase 
price for the scanners. 

Q. All right. So just to clarify, in 

the one instance where you did go out and check 
Dr. Burns’ numbers, they were right? 
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What I found were purchase and 
lease agreements with respect to spiral or 
helical CT fell within that range that he had 
opined to in his deposition. 

Q. Okay. All right. 

A. And 1 then took the other resources 

in terms Staffing that were put forth in one 
tations at one of the Cornell 
hat Dr. Burns had referenced, and 
some of the ordinary business 
quare footage and utilities and 



eah. The square footage is lease, 


lease co 


0- J * a y 


A. nd that - - all those costs are 

laid out ne of the spreadsheets. 

Q. Okay. 

A. Along with, you know, the technical 

personnel that came cut of the Cornell 
presentation, the techs, clerical personnel who 
would make appointments, keep track, put the 
data in. Plus, employing radiologists to do 
the reads based on the national average, the 
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number of images read by a radiologist, and put 
all that in, and costed it out with Louisiana 
costs. 

0. All right. Did you include 

somebody to sit down with the patient and 


explain the results? 


I It was my appreciation that if 
^results that needed to be explained, 
y )' c h I took to mean adverse results -- 



qp 

k 


Oh, I see. 


if we g 



-- that this would be referred to 
s o n e.<« v h d would be involved in a treatment or 

a' tort iagnostic set of procedures. That 

Ji CT scan that gave us pause -- 
Right . 

an abnormality -- 

Right . 

-- that as I appreciated the 
program, that person would then move into a 
different set of services that might be other 
diagnostic procedures, biopsy perhaps, or 
treatment. 

Q. Right. 

A. Which is not covered by monitoring. 

0. All right. I’m with you. 
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I just don't understand how you 
There's got to be at least a cost for getting 
them into that program. You got to tell them 
something or tell them where to go or even a 
letter. 

A. Well, there may be such a cost. 

But tha|pgii®lnot one of the things that Dr. Burns 
set o u component of his program. So I 

took h i : s d &f i n i t i o n of the monitoring program, 

Olijiilf All right. 

;JlllIg| ^ nc i # 0 f course, that definition is 
infc tfrget . 

1 understand. 

* All right. So does that make the 
n umb e r sF-grHu p or down? 

L.... 




I'm sorry. Does what? 

Does that make your bottom line 
number srup or down, the use of -- I'm sorry, 
buying the equipment versus buying a service? 

A, I have a range of costs associated 

with purchasing and operating the scanners. 

Let me back up and identify on the third page 
of the spreadsheets, there is a line item which 
specifies what just the CT scans would cost if 
you bought them scan by scan. 
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Q. The service. So you would 

eliminate that, obviously? 

A. Right. So you back that out and 

substitute this. 

Q, And that’s why 1 said does this 

make the overall number go up or down? 

K ■ 

Aygpi§| It makes the overall number go 
down. again, depending on the cost of the 

scanner"a n d} the capacity. If everything else 
is done isastei i edicare rates end you own and 
scanners, then the total cost 
ywii ere from 100 to 124 million dollars 


operate 

y t 


purchas 



That, by the way, loads the 
lice, the entire purchase price 



er into that year, even though 
scanner would lest several 


of the s c, 
ordinary 
years. 

If everything else is purchased 
at Medicaid rates, you own and operate the 
scanners but you buy everything else at 
Medicaid rates, it makes the numbers run 
anywhere from 9 6 million to 120 million 
dollars. 

Q. All right. And that’s for -- So 
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that includes all the other services on top of 


the bought equipment? 


Ves . 


Okay 


That's correct 


All right. Okay 


I?hat being at the hundred percent 


part) op| 


numbers 



All right. Now, how do these 


er from Dr. Burns' numbers? 


■Dr. Burns' numbers run — And 1 


do kafe th'Mik we footed them separately on the 


spriPdshiiWf! so let me just see if my 


recollect 



is correct quickly here 


r. Burns’ numbers run 




a p p r o x i 345 million dollars 


fokay. So easily less than half? 


^Easily, 


Okay. All right. Now, what 


happens when you go to the 35 percent? I mean, 


obviously, you just cut it by 65 percent? 


Approximately. There's some 


differences because of fixed and variable 


costs. You -- You know, a scanner has a 


certain amount of capacity. In some parts of 
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the state, it may not be completely busy but 
you got to have one there. There's not quite 
enough population to keep it a hundred percent 
occupied but you've got to have one. 

Q. You've got to maintain it? 


A. And you've got to maintain it. 

Kwj 

0. MP ^Al 1 right. 


r e I 



|And so there are some things that 


are not ar in this. But roughly 

speakln 


Q.p^miYeah 


' - - you're talking about a 



usage, 


eqmpme at 


leduction . 



’1f you have some concern about the 
Hi you probably ought not buy the 


I would imagine, huh? 

It depends on what percentage of 


the capl 


you're using. It would not make 


sense to put a scanner out there and use it 


three hours a week. 


Right . 

But that doesn’t mean you got to 


use it 50 hours a week. 


Right . 


So in the urban areas, it might 
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\ 


make sense to buy it; but in the rural or more 
rural areas, it might make sense to buy the 
service? 

A. Whet we did for this analysis was 

where - ~ Let me give you an example. In - - 
Well, generically, we have two adjacent 
planning ricts. And doing the arithmetic, 

one p 1 anar jj rEI district needs 1.3 scanners and 
the one Ife x t: to it needs 1.3 scanners. 

^ Well, you don’t put two in each 


Ip u t one in each place and then you 


place 

h a |25 a scanner. That, as Dr. Burns 

sfff#sts|p^b^ spends half the week or one week 
here and' 5 IP week over there. 




Q. F—™~iRi ght . 

A.JS o you get pretty close to having 


if you do that, then the 
s the lower cost alternative. 
Okay. All right. So what's the 
difference in the numbers? 

A. Okay. For buying the scans, not 

buying the scanners, in other words 

Q. Just like we did last time. 

A. -- back to the original numbers 

Q. Yeah. Medicare? 
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-- Medicare would be about 71 


million dollars. 


Okay 


Medicaid, about 57 million dollars. 
Okay. And then buying - - 


MR.. STERN: 

K. * 


|||> w 1 j * m sorry. This is at which 
pair'llSi pa t i o n rate? 



: Thirty-five percent 


M R . Tl R U N 0 : 


Thirty-five percent 


M pf. b T E R N : 


^ Okay. 

EXAMI NATlW^BY MR. BRUNO 


“f And then if you bought the 


A.- * And then if you bought the 

equipment and bought everything else at 
Medicare rates, it would range from 39 
million to 4 6 million. 

Q. Okay. Why is there -- Oh, that's 

because you had ranges. I’m sorry. 

A. That's because I have ranges in the 

scanner. 
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Q. You had ranges before. Okay, 

ft. And if you bought everything else 

at Medicaid rates, it would run from 36 million 


to 45 million 


Okay. All right. Now, why did you 


undertake this exercise? 


to -- ir- 


^ The purpose of this exercise was 
^3 takes at face value Dr. Burns' 


population £md battery of tests at the 


indicate iJges and all of the rest, he had 


indicat Pc a,i mo st in passing in the first part 
° |2|i s Ig fs ition that his $328 price for a CT 
I s ISP hallisblfme from Medicare. 

In the most recent part of his 
depos i tl”OTr^ he suggested that more than the CT 
scan nupberf was consistent with Medicare but 


c o ulfeicbsisd Iso look at Medicaid. When - - After 


I got 


irst piece of the deposition, you 



know, I popped in to the Medicare data and 
didn't find $328, in fact, found a number 
substantially lower than that. 

Q. Wait. What were you looking at, 

though? I mean, a CT scan is not really 
hadn't been out there that long. 

A. Medicare has a rate. 
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were advising Medicare based on what I found 

in one state at this point, you know, I would 
suggest to Medicare that it doesn't look to me 
like they need a different rate. 

0 • Right. 


in the 


And you account for the difference 
of buying the service versus the 


cost o f f Vs-0i n g the equipment the profit that 

these i'tus t^t u t i o n s derive? 

§ 

Apt- H: There would be two components to 
that difFff?j;ence: One would be the, what we 


\i t jsjfe cost of the capital or the 


| cost. Which if I am an independent 


opport 


private '"b'^ 5 ganization and I've got to come up 
with a fmTTSion bucks to buy a scanner, then the 


mi 1 1 i oi 


bank o: 


Iks has to come from someplace. 

And maybe I'll borrow it from the 
ibe I'll sell bonds or maybe, if I’m 


a for-profit entity, I'll ask my shareholders 
or partners to come up with the money. And 
they're going to want a return on their 
capital, not in the sense of profit, but for 
the use of money because they could have taken 
the same money and done something else. 

Q. Right. 
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A. 


So part of it is a return on the 




444 


2 

'58S" 3^ 

S ’ 1 \ 

f | 


Si''" 

i 



1 0 


2 4 
2 5 


capital . 



o. 

Which 

w e 

don' 

1 t 

have -- 

A. 

Which 

i s 

not 

necessary here. 

Q. 

Which 

w e 

won' 

‘ t 

have here -- 

K 

Right 

• 





- because it’s being funded by 


the - - 


r~ 

? ".w ! 


are' do 




Right . 

Okay. 

And, in effect, that cost is 
sts but it’s borne by the people who 
he funding. 

I understand. 

And, therefore, they don't have to 
fund i econd time, 

jjpisplis! Right . 

The other component would be 
margin, which might be called profit if you 
were for profit and might be called excess of 
revenues over expenses if you’re nonprofit. 

Q. 3 understand. I understand. 

A. But it still serves an economic 

purpose for the infinite life of the provider 
organization, that is, a renewal of its assets, 
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provisions for new technology, inflation, ail 


the things why any ongoing institution needs a 


margin, whatever you label it. And that would 


be the second component. 


Okay, And, of course, there is no 


margin in your numbers? 


A That's correct. 


Ail right. So 


Because this is, you know, assuming 


a year 


time. And if you need more money 


next y e j 


cause more people participated or 


s e ,44) e ’technology changed, then there's 


more moi 


i e xt year. And if it's the other 


way, the less money next year 


How do your numbers compare, that 


is, w h e 



compare the cost of the service 


with t hi 


t of the equipment? We didn't do 


that an Hyris 


I'm sorry. 


Under Medicare utilizing the 


hundred percent, what was the number that you 


did back out of that 202 million? 


I'm sorry. I'm not following your 


question . 


All right. Well, we took out the 
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cost of the CT service -- 

A. Right. Yes. 


T 3 \ 


Q. -- and plugged into it the cost 

of the equipment. So what was your Medicare 
service number for CT? 

Aw For CT scans? 



Right . 
Got you 


In other words, I just wonder what 
those t^^luinbers, how those two compare and 


contraset 



In other words, buying CT scans 


versus ^service by service. 



Right. Versus the equipment 


1 ° the hundred percent 


p a r t i c i| 


rates 



: on was 126 million under Medicare 

| 

it) million under Medicaid rates. 


And in : the 35 percent, it was 44 million at 
Medicare rates and 31.4 million at Medicaid 



rates . 


So you don’t really save that much 


under the Medicaid rates but you save much more 
under the Medicare rates? 

A. I'm not sure what comparison you're 

making . 
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Q< Well, it just occurred to me that 
you were saving about 30 million using Medicare 


rates 


Between what and what? 


understj 


In your hundred percent. 

That is, I understand you to say or 
>ou to say that about 120 million if 


you b ouaghft' It h e service using Medicare rates? 


And t h ei 


and boui 


|u saved about 30 million if you went 
It h e e qu i pinen t ? 


; No, no, I haven't 


KM STERN 


1 He just gave the Medicare and 
Me Shfead a id comparison. You now want him to 
g'^v^e \he buying the equipment comparison? 
UNO: 

Well, that's what 1 was asking for. 
TTiat^s why I got confused. 

THE WITNESS; 

Okay. I'm sorry. I got confused 
then, too . 

EXAMINATION BY MR. BRUNO: 

Q. Yeah, 

No, the whole deal was whether we 
should go out and buy the equipment versus buy 
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the service, so I want to compare those two. 

A. Okay. I think, I think I'm there. 

MR. STERN: 

Joe, correct me, what you now want 
to ask Dr. Long is what does it cost — 
w^hat does one year cost for CT scans only 

j 

i lu buy the equipment? 

TNESS: 

Just CT scans? 

RUNO : 

Versus buying the service. 

STERN: 



EXAMIN 


let’s 



Right. 

ITNESS: 

Right, Okay. 

BY MR. BRUNO: 

I mean, that’s our decision, so 
re apples to apples, 

A. All right. Let me give you the 

three numbers then. 

Q. Okay. 

A. At a hundred percent participation, 

if 3 buy service by service under Medicare, 126 
million. If I buy service by service, Medicaid 
rates, 90 million. If I buy and operate the 


ONE SHELL SOUARE, SUITE 250 ANNEX 
wfrt'ome ans, louisianatcus9 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


( 504 ) 525-1763 

<600)749-1763 


52434 8030 








scanners, somewhere between 2 5 and 49 million. 

If we go to the 35 percent — 

Q. All right. While we're there, so 

While we're where? 

Well, while we're there, what's 
%.o me is that the margin and the 
eii capital is 76 million dollars 
under Medicare? 

*! Providers are making a lot of 


money -r 

i 

Q: 


They're making, well, 

-- providing CT scans. 

Forgive my French, but they're 
pot of money providing CT scans? 
Right. 

| Seventy-two million dollars — I'm 
sorry, illion dollars. 

A. For this number of scans - - If, if 

there were a provider that was providing this 
number of scans to Medicare patients. 

Q, Right. 

Of course, the more scans, the more 

money they make? 

A. Sure. 


making ? 
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So it’s a little different deal, 


Right . 

All right. Let’s look 

And the volumes we're talking about 



here are much larger than we would see at any 
typical ider currently. 


typical l^prcry ider currently. 

of'-M All right. So let's look at the 35 

pitJilj 

percent . ... 


A^^ ] Okay. The comparable numbers, 35 

percent ht service by service at Medicare 


out 44 million dollars. I'm rounding 
IS nearest million. The numbers are 


her e to 



on the s>^e\s. Medicaid rates, service by 
servicemillion dollars. Buy and operate 


the sea 


million 


, somewhere between 11 and 20 


a r s . 


So that's 24 million in margin and 


capital costs against Medicare? 


Medi -- Against Medicare, yes 
Medicare. 

And 11 million in Medicaid -- 


will? 


-- in profit or margin, if you 
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A, (Witness nods head affirmatively.) 

Medicaid is not an unattractive program for 


3 

U J 


many of the services that are covered. 

Q. Okay. All right. Now, with regard 

to Dr. Burns' exemplar monitoring program, what 
did you learn in the, if anything, in the 
deposit! at allows you to additionally 


critique 


things tfe*feY 'came up over the three days of 


transcn 


| program? 

jw e 11, there were a variety of 


st h a t 1 reviewed that *• - some of 




evolutioi 


y we lready alluded to here. One 


ation of the change through the 
his drafts in participation rates 


And thatIrnrsl I appreciated his testimony, that 
his best ment was the 35 percent 


participl 


rate . 


re you critiquing that? 


And I believe that is a more 


reasonable participation rate than the hundred 
i| percent participation rate, as 1 think I 


testified to last time. 


Q. I know. But that's not the 

question. The question is is that a good 
rate -- period? Is that a fair number, 35 
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come on 


452 


percent? 

A. 1 honestly don't know. 

0. Well, sure, you work for the other 

side and it's a lower number, I could say that 
I like it, too. 

I mean, as an expert witness, Doc, 
that closer to the, you know, based 
ipertise, the right number or is it 
r number for your team? 

Wo, it's a number that is more in 
line wi articlpation rates that I'm aware of 


creening programs. 

Well, sure. No screening program 
dred percent. We talked about that 

Right . 

So to that extent, anything under a 
oing to be more in line. 

Yeah. 

I think, as Dr. Burns testified to, 
this is pretty close to what has been seen in 
Louisiana for mammography screening. It's a 
little higher than what I saw with respect to 
a black lung screening program. You know, I 
don’t have an independent judgment of 
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participation rates here. I can just say to 

you what I've said. 

Q. Okay. So where do we go to get 

it? That is, the judgment with regard to 
participation rates, who do we talk to? 

Well, I think who you already 


Dr. Burns ? 

Dr. Burns and the panel of 
doctors that he relied on. 

Okay. That's fair. That's fair. 
ia r 6'jotfr colleagues? 

Some of whom are my colleagues -- 
A11 right. 

- - some of whom are my competitors. 
That's right. Okay. 

All right. Did you find any other 
iiticize his population numbers, that 
is, the gross numbers? 

A. The - - In his program as it was 

presented in his spreadsheets, which is 
something that I avoided that difficulty by 
here, you know, looking at a single year, 
partially on the - - what the Court has 
suggested that maybe that's how it would like 
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itlUM 


JH 




to proceed. 

Q. Yeah. 

A. But if one were looking at multiple 

years, I noted in the deposition that Dr, Burns 
acknowledged that he had not done the mortality 
c a 1 c u Isa t ions correctly. So that beyond the 
s e c o n r, his numbers are too big. 

tel] Right, Yeah. 

But just with regard to the year, 
thoug re there any other - - 

;A.| ] Well, with regard to the year, the 


ings that we've already talked about -- 


;Q. 1 I think what you told me was if you 

used t h cu*£ PC data, then that would be 
r e a sorTabTd . 


I don't think he was finished with 
nos^ answer . 

A. CPC? 

EXAMINATION BY MR. BRUNO: 

Q. Yeah, the - - Is that what it's 

called? I've got it right here. Current 
Population Survey. 

A. CPS. 

Q. I'm sorry, CPS. That's what I 
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screwed up. CPS data, you haven't -- that's 
the same opinion today; right? 

A. yeah, no change to what I talked 


about before. 



Q. Okay. 

A. But understanding the comments that 

we've ar1ier today that although that may 


be an ei 


late of persons with certain smoking 


, tatus, vouf know, we still have those other 


legal 


resolv 

.I., 


ons that I gather are still to be 


No, I guess I don’t know what you 


That we were talking about 
c a u s a t nd whether one might have smoked, 

anyway,: re jar dless of the tobacco company 


behavi 


11 cetera. 

That sounds like something they 


told you, though. I mean, if it's a defective 
product, it doesn't matter why 


there . 


that . 


Well, like I say, I'm not going 


1 totally lose you when you say 


I'm not even going to go there 
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1 Q. Because if it's a defective product 

2 and then — I mean, you know, we -- there's no 
question but that cigarettes cause damage to 
people; right? I mean, even the defendants 
admit to that? 

MR. STERN; 

§|W e 11 , let me just object to the 



3 0 
1 
1 

1 3 

3 
1 
1 

1 

P 

1 

1 

2 
2 

22 
23 
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Y MR. BRUNO: 

Isn’t that right? I mean, that's 
rstand to be the case with regard 
f cigarettes ? 

It's my understanding that 
se significant health risks. 
q , li right. Well, that's all I'm 

saying tp 



ft. Mmmi* e a h . 

q , o we don't need to get into all 

this foolishness about the causation business. 
I mean, if you're exposed to the smoke that 
causes the risk, that's what the whole 
monitoring program is all about. 

A. Well, that's clearly what the 

viability part of this case is, in large part, 
about . 
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And that's not part of my charge. 

Right . 


Now, and as I said, so that if you 
get over that hump, so now we're at the point 
of, okay,, you know, then the judge is looking 


for help 


hen we have, as I appreciate it 


from t h e ‘ <ie pi> s i t i o n , the fact that he has not 


done the 


swalk in regard to the monitoring 


irogram 


ltiple risk factors. I think we 


m e n e dwthis briefly in the first deposition 

B u«t w n^Pp^ of these smokers, in fact, have 


the requi S-i>.t e second risk factor that would 


make the] 


per his 


•'igible for certain of these tests 


It . So that's another factor 


that's i 


fait. Didn't he calculate that? 


1 thought he did calculate that, actually. 
Didn't he calculate half? 

A. Half of what? 

Q. Half the population, half the 

smoking population. He used a .5. 

A. Are you looking at a -- 

Q. I'm looking at his assumptions for 
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the screening program for the Scott class . 

A. Uh'huh (indicating affirmatively) . 

0. And he used a .5 instead of a 1 to 

acknowledge the fact that not everybody in the 
population is going to have other risk factors. 

That’s why you see a .5 there under frequency 

K: V 

per yea 

AI ' Okay. I do not recall having seen 


that anaefi in the deposition transcript. 

Well, we went through all those 
nuraber e '"Tb e frequency numbers, for example, 
gs e e i^h e're's a 1 under "Spirometry"? 

I'm sorry. 

I'm sorry. My fault. Let me just 


hand thlaT'^o you. You see there's a 1 here 


? You see there's a .5 under 
|x a m " ? 

^ Well, that's frequency of testing 


( indi ca: 

"Physicp 

A? 

per year. 

Q. Right. 

A. Uh-huh (indicating affirmatively). 

And this is once every two years, this is every 
year. 

Q. But down here, when you get to be 

45, I think it’s every -- 
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A. Forty-five plus for males, 55 for 

females, right. It's still every other year. 

0. Is it every other year? Okay. 

That's my mistake then. I thought it was - - 
J thought that's where he built that in right 
there. 

there could be something I'm 
not rem #ffi,b,e 5 | ing in the deposition testimony. 


Q. : jOkay. 

A . kas&M The other issue that comes through 
in the c|P#pP| ition testimony, as I read it, is 
th Cfi t h s still substantial debate as to 

p p ateness of some of these tests, fo 

example ,^^fn the bladder cancer screening area, 
which i |^We-4 ical opinion that - - 

p«WWH«^ 

Q Which is not you? 

A Which is not me. 

You 1 re not offering an opinion on 
that but, obviously, it would affect the cost? 

A. It affects the cost. 

Q. Well, sure. 

A. And the appropriate ages and all 

those debates. 

Q. Yeah. And we're not going there. 

I mean, that's -- 


example,' 
which i| 

i 

Q.j 

A.i 

s 

3 

Q.s 
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that if it's not to be counted, then you easily 
just don't count it. But this whole business 
of the cost of a program is when you distill 
it, mathematics, the number of people times the 
participation rate plus the cost per service? 

A. Right. Right. 


easily 


a n s w e r e <TLright? 


e co n omi 


what we 



So it is a number that is very 
ated when these questions have been 


you know the number of people, 


ch tests, and you know at what age 


hem, et cetera, then you get into the 
^ the appropriate cost, which is 
.approaching here, including 


a 1 t e r n a ways of guaranteeing the services 

to the ns entitled to them. 



Right . 

Which can be buy them on the open 


market, negotiate, make them yourself. 

Q. Right. 

A. And those have to be explored as 

appropriate, given the volumes. That's one of 
the things that hangs up the cost calculations 
and the estimates are that if you tell me that 
I actually only need this many (indicating) of 
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EXAMINATION BY MR. BRUNO: 

0. Isn't that true? 

A. Well, I would point out that it’s 

not just mathematics to determine the unit 
cost. 

It is mathematics once you've 
.he unit cost because, as you point 


Once you determine the unit cost. 
Yeah. 

-- the larger the volume, the lower 
r unit of service? And, indeed, 
orry. The lower the volume, the 
cost; the greater the volume, the 


That, as a general proposition, is 


correct! 

I : 

Returning to your previous question 
that we weren't quite finished with in terms of 
other things in the context of the deposition, 
of course, there was the change in the program 
related to, I gather, new standards or new 
information about the ability to read the scans 
and not requiring follow-ups. 

But there was also the concern 
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which came to me from the reading that just as 
there had been lots of either mechanical or 
conceptual areas in the spreadsheets, many of 
which had to do with multiple years, which did 


not generate in me a high level of confidence 
in Dr. Burns' ability to manipulate spread¬ 


sheets, 


e was also this notion of where 


did the st numbers come from? 

^ And the one he had originally 


s pe cif i 


been asked about, he attributed to 


M e d i car ITyj^ ft u t Medicare has never paid that 
a t money, to my knowledge, for a CT scan 


of any jjTnTdj anywhere. 

There's another place in his 
deposito.n^ I believe, where he says, "Well, 


these w 


expe r r e 



of mine based on my 


that I sort of put out there for the 


Louisiana docs to give me feedback on." And 
maybe they did or maybe they didn't, depending 
on who you ask. 

But, for example, spirometry, which 
is one of the numbers -- one of the prices, I 
think, $60 that was on a very early draft of a 
spreadsheet, the one, I think, from last April, 
that he said is just an estimate that he put 


ONE SHEU SQUARE, SUITE 250 ANNEX HUFFMAN & ROBINSON, INC, 

NEW ORLEANS, LOUISIANA70135 CERTIFIED COURT REPORTERS 


|504) 525-1753 
1600)749-1753 


http ://legacy.library.ucsf.ed&'(tidi/cKBfl/t|6^a00i<prdjt/.industrydocuments.ucsf.edu/docs/flhl0001 


8046 





out there lor discussion purposes. When I get 
to Volume III of his deposition, he says, you 
know, "That's a number that I think Dr. Ochsner 


gave me." 


So I didn’t come away with a sense 


that Dr. Burns had really done any cost 


jnvestig 



n or cost analysis for this 


p r o g r am Bft-ll e a s t through the termination of 


his dep o’sJ. t^o n; that he really hadn't figured 


out w h a icare or Medicaid paid for these 

things i s i a n a or anyplace else; that he 


ha £*$41 looked at, you know, what could we 


| really high ticket items for as 


p r o a u c e 


opposed hat we would have to pay in the 

open m a rlTd That he simply hadn't done a cost 
anaJysisyyJthis point. 


costs? 


lell, what did you find to be the 
was the cost of the physical exam? 


A. The physical exam cost that we used 

was, 3 believe, $19.80 compared to $75.00. 

q . All right. And the cardiovascular 

screening with lipid subfractions? 

A. The Medicare rate for that is 

$13.70. I'm sorry, the Medicare rate is 
$36.50. The Medicaid rate is $33.70. 
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$43.99. 


$68.91. 


$ 206 . 1 3 


All right. How about spirometry? 

Medicare, $35.79. Medicaid, 


Q. 'Cardiac exercise stress testing? 


Medicare, $110,57. Medicaid, 


Q Ml right. And, let's see, spiral 


ct ? f -1 


Al„ J Medicare, $289.52. Medicaid, 



And 1 viould want to put in the 


r d a^, a : reminder that the Medicare rates 


I 'mtl u o ^#f I are New Orleans, not outside of 
New 0 r 1 eSSSr, in Louisiana. 


h ema t u rs 


All right. Urine test for 


That was the urinalysis. Medicare 


$4.37. R^icaid, $3.71. 

Q. All right. The NMP-22? 

A. I could not find e Medicare or 

Medicaid rate, so I simply used Dr. Burns' in 
the absence of - - 

Q. I t ' s 2 9 . 

A. - - being able to locate it, which 

was $29. 
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Q. Okay. And the urine cytology? 

A. The urine cytology, the same as 

NMP-22. I was unable in the time I had to 
identify a separate code for that, so I used 
Dr. Burns' rate. 

Q, Of 4 1? 

v 

l’orty-one . 

ay. All right. Any other 
criticis the method? 

, what I'm hearing you say 

is that | erms of the source of information, 
vo ifes&jfl in 1 at the sources of his information 
m £ y^frfe i j urate. But in terms of the 
methodol it simply was multiplying it out? 

So you h|PHHno critique of that? 

n terms of -- 
ultiplying? 

- his arithmetic of number of 
people times this -- number of people at that 
age times this test costs, you know, if one 
|took his cost, as nearly as I could tell, his 
arithmetic for the single year was okay. 

Q. Okay. All right. So in pure terms 

of methodology, your method as would contrast 
his method is really not different? You've 
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correct costs end made the corrections 



that Dr. Burns himself said he needed to 
make, 

MR. BRUNO: 


And I think we established the 


methodology was just math. And that he 




M 


fault with the methodology. 

1 D i d I mis -- Did I not hear you? 
ERN : 

Well, you have to define 
dology" if you 
BRUNO; 

No, J don't have to define 
o dology." You’ve got to define 



'* dology. " 



If 


ERN : 

Then I have to object to the form, 
h , does "methodology" include all 
these things we've been talking about all 
day? 

MR. BRUNO: 

Which is what I was asking about 
before you interrupted. 


MR. STERN: 

Go ahead, ask your question. I'll 
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just object to the form. 


HR. BRUNO 




Well, I don't know what you're 
saying any more, Counselor. I mean, 
you've lost me completely. 

EXAMINATION BY MR. BRUNO: 

Q • But when it comes to the 

m e t h o d o lfo-%y / that is, the methodology employed 


to get fro ny the cost per unit to the total, the 


math t h i 


Burns utilized was appropriate? 


A.Fy^And now I'm confused. If you're 
a s lfa&sB g did he do his multiplication of "A" 


- - Forg 
e m p 1 o y e 



d get the correct product 
Yes. Kell, let's first establish 
out him. The methodology that he 
at is, multiplication, that was the 


correct 



hodology? 

l 

I Well, that is hardly a description 


of his methodology. That is one mechanical 
step that he took. And the numbers that he put 
in, he multiplied together correctly -- 

Q. Right. 

A. -- for that first year cost, as 

nearly as I can tell. 

0. Right. 
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A. Okay. 

Q. And the next point, which is what I 

was alluding to, was that with regard to the 
selection of the costs per unit, all right, in 
terms of the methodology, your methodology and 
Burns' n^ethodology are different because you 
chose tcgrfS the Medicare/Medicaid numbers; he 
**£ d his own assessment of what those 
Id cost? So there's a difference 
gy there? 

Well, there is clearly a difference 
logy there. But I'm not sure that I 
w o u id ag "eH with your characterization of his 
me thodolo< 

oj 

he mean 

A.PaSi 

his dep I s I s ; 

Q. 

things. And I disagree with that. 

Okay. 

My point to you is, though, that 




Well, he 

'll 

be 

able 

to 

tell us 

what 

mean, 

- 






Kell, he 

’ s 

told 

U S 

two 

things 

i n 

on and I 

' m 

not 

sure 

which one 


You say 

h e 

told 

u s 

two 

different 



A. 

22 

Q. 

2 3 

when we 

2 4 

you spec 

2 5 

on . And 
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that he used his own experience to get these 

numbers. Now, clearly -- 

A. That was in the cessation part. 

Q. Right. 

With regard to your numbers, you 
didn't <phoo$e to use your experience? You 
chose t^^ out and look at what Medicare or 
Medicail ~-*rt| lized to reimburse for these 
services^ 

And in the case of one service, 
i t. . 

I understand. 

But my point is that was a 
n methodology? 

Yes, it is. 

OuJThat's all I'm saying. 


Ipyd All right. And you cannot say that 
it's in *priate for a physician to utilize 
his own knowledge of what these services may 
cost in the marketplace; isn't that true? 

A. I think there's a problem when he's 

wrong. 

Q. Well, that’s -- Wrong about what? 

You don't know if he's wrong. 

A. Well, he said, for example, $328 is 
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So there's not a problem with the 
methodology, there may have been a mistake in 
its application, but the methodology is good i£ 
both parties are using Medicare rates. You 
follow me? That's the only point I was trying 


to make.. 


terms 



1 Okay. And I would amend that in 
I methodology. It's not simply 


saying, ''OJ^ay, I'm going to use Medicare 


rates."! 


rates tfl 


what di 
is, w h a 


servici 




' s saying, "Let me look at real 
are paid in high volume, dedicated 
ir defined populations and see what 
s a point of departure. 

As an interesting question then, 
do to determine real rates, that 
Sspitals charge for these various 
Did you check that out? 

I did not. I can look at charge 


master listings. Understanding that nobody 
pays charges anymore, it's sort of an 


irrelevancy 


Well, did you look to see what 


Tulane, for example, the institution where you 
are — with which you are associated, what they 
charge for insurance reimbursements for these 
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Q. Right, for a defined service. 

A. Yes. Right. 

Q. I mean, you don't want to pay a 

number that you and I just made up and you 

* 

don't want to pay a number that's not going to 
at 1 e a s.t reimburse for the cost of the services 
in the t place? You've got to go see what 

(has to say about it? 

Yes. 
iRUNO : 

i All right. Okay. It must be 5:00 
o^T8 ck. It is 5:00 o’clock. All right, 

to go. Let me see. 

I think I've got it all covered but 
t, because I have to go now, I guess 
ihave to get more time, I'll just 
i with counsel about it and not mess 
you . 

THE WITNESS: 

Thank you. 

MR. BRUNO: 

All right. Because I'm pretty sure 
I got it covered. But I, in view of the 
hour, I don't know that I have. But we'll 
work it out. Okay? 
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ax nvunwamw 

^ Robert L. Redfe|m, S|, Esq. 
I Plaintiffs' Liais|ff : *S§imsel 

Simon, p£RAGc|i*t H & R 

llOOPoydras —* 
^^nergy CentreJtJufli^OOO 
k New ns, 


)tt, et el. v.The American Tobacco Company, et el. 


Dear Bob: 


Endose^tase find spreadsheets generated by Hugh Long, Ph.D. that 
are responsive foDn Sums* recent deposition testimony. We are also including 
electronic copies ont|e enclosed disk as well as Dr. Long's sources for the 
spreadsheets. I&fisfiding these, neither Defendants nor Dr. Long should be 
seen as accepting,D^Eurns' proposed medical monitoring program or setting 
forth any amountpFqamages that should be awarded in the event of a liability 
finding. On thjiiiii&§iry, Defendants' position is that the cost of the monitoring 
program is impossible to predict, in part because the identity of dass members 
cannot even be determined. 

The purpose of the spreadsheets, therefore, is only to show that even • 
within Dr. Burns' own framework, the cost of the proposed monitoring program 
^js much lower than that estimated by Dr. Burns. Thus, Dr. Long does not correct 
any of the many problems with Dr. Bums' approach that Defendants have set 
forth in various motions, induding in the Bflfefirt/EQKt motion directed at Dr. 
Burns' testimony. Just for example, Dr. Long's spreadsheets do not address the 
fact that Dr. Burns' proposed program (1) assumes a partidpation rate that is far 
too high and which is impossible to predict; (2) would provide monitoring to 
class members who have not smoked enough to warrant any monitoring; (3) 
would provide monitoring to class members who have not shown that they were 
caused to smoke because of any allegedly tortious conduct on Defendants' part; 
and (4) would provide monitoring that does not meet the Bourgeois factors, 
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Robert l- Redfearn, Sr., Esq. 
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including, for example, spiral CT scans, even though every major public health 
Organization has taken a position against using this procedure to monitor any 
’ segment of the population. 

Rather than attempting to correct any of these problems, Dr. Long 
ddresses Dr. Burns' estimate based on purchasing the proposed procedures. 
'Thus, Dr. Long chan&e^only those assumptions in Dr. Bums' spreadsheets that 
. Burns has hir^^TOrrected or clarified in his very recent deposition. 

^ ccordingly, the cost entire proposed procedures is based on what Medicare and 
^pttedicaid marge l^espule Dr. Bums testified that it was appropriate to look to 
:hese sources, A 

urns testified thi 
uns the spreads| 
testified he was 
5% participatio: 
v en, after c heckan; 
rocedfUlDr. 
piral (Sm: 

CTsMMfcmai 



ere is no charge for a follow-up CT scan because Dr. 
ow-up CT scan is now unnecessary. Third, Dr. Long 
>t only with the 100% participation rate that Dr. Bums 
ly instructed to use by Plaintiffs' counsel, but also with a 
iat Dr. Bums testified that he himself felt was realistic. 
Dr^ Bums estimate based on purchasing the proposed 
Jilts forth an alternative approach that, with respect to 
4 is based on the cost of purchasing and running tne required 



We are 
\them in ample ti: 
"which is schedul 



the spreadsheets to Plaintiffs now so that you have 
repare for the completion of Dr. Long's deposition, 
ly two weeks from now on April 17,2001. 

y yours, 

Reese LLP 



A. STERN 


^MAS/meb 

^Enclosures 

|cc: Mr. Joe Bruno (w/spreadsheet enclosure) via fax 

Ms. Suzanne Foulds (w/spreadsheet enclosure) via fax 

Mr. Dominic Gianna, Spedal Master (w/spreadsheet enclosure) via fax 

All Defense Counsel (w/spreadsheet enclosure) via fax 
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PURCHASING MONITORING SERVICES-One-Year Projection (35% Participation Rate) 
Estimated Class Size Per Dr. Bums: 


2539 

420.567 

Age 40 

31,392 

Male 45+ (under 75) 

351,050 

Female 55+ (under 75) 

126,550 

50+ (under 75) 

434,951 


5243 4 8067 



Total Year 1 


Physical Exam 

Price Per D. Bums 
Price Per LA Medicaid 
Price Per Medicare (N/C, used *Caid) 


Age 

Group 

25*39 

25-39 

25-39 





Total Cost 

Cost Using # 


Freq. of 

Fraction of 

per Test per 

in Class Per 

Cost/ 

Testing/ 

Population 

Class 

Estimate of 

Test 

Year 

Partidoation 

Member 

Dr. Bums 

75.00 

0.50 

0.35 

13.13 

5,519,942 

19.80 

0.50 

0.35 

3.47 

1,457,265 

19.80 

0.50 

0.35 

3.47 

1,457,265 


Lipids 


Price Per D. Bums 25-39 

Price Per LA Medicaid 2539 


25.00 

13.70 


1.00 

1.00 


0.35 

0.35 


8.75 

4.80 


3,679,961 

2,016,619 
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PURCHASING MONITORING SERVICES (35% Participation Rate-continued) 


Physical Exam 

Physical Exam 

Spirometry 

Urinalysis 

Spiral CT Scan 

NMP22 

Urine Cytology 


Total Cost 


52434 8068 

Total Year 1 
Cost Using # 





Freq. of 

Fraction of 

per Test per 

in Class Per 


Age 

Cost/ 

Testing/ 

Population 

Class 

Estimate of 


Qiqus. 

Test 

Year 

PaiticiDation 

Member 

Dr. Bums 

Price Per D. Bums 

Male 45+ 

75.00 

0.50 

0.18 

6.56 

2,303,766 

Price Per LA Medicaid 

Male 45+ 

19.80 

0.50 

0.18 

1.73 

608,194 

Price Per Medicare 

Male 45+ 

19.80 

0.50 

0.18 

1.73 

608,194 

Price Per D. Bums 

Female 55+ 

75.00 

0.50 

0.18 

6.56 

830,484 

Price Per LA Medicaid 

Female 55+ 

19.80 

0.50 

0.18 

1.73 

219,248 

Price Per Medicare 

Female 55+ 

19.80 

0.50 

0.18 

1.73 

219,248 

Price Per D. Bums 

50+ 

60.00 

0.20 

0.35 

420 

1,826,794 

Price Per LA Medicaid 

50+ 

43.99 

0.20 

0.35 

3.08 

1,339,345 

Price Per Medicare 

50+ 

35.79 

0.20 

0.35 

2.51 

1,089,683 

Price Per D. Bums 

50+ 

5.00 

1.00 

0.35 

1.75 

761,164 

Price Per LA Medicaid 

50+ 

3.71 

1.00 

0.35 

1.30 

564,784 


Price Per Mi 




Price Per D. Bums 


50+ 


41.00 


1.53 


665,258 


Price Per D. Bums 

50+ 

328.00 

1.00 

0.35 

114.80 

49,932,375 

Price Per LA Medicaid 

50+ 


1.00 

0.35 

72.15 

31,379,757 

Price Per Medicare 

50+ 


1.00 

0.35 

101.33 

44.074,455 



.15 4,414,753 


14.35 6,241,547 
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.UMWIARY OF COSTS OF MONITORING (§> MEDICARE AND MEDICAID RATES (35% Participation Rata) 



otal Year One Monitoring Costs Using 

•far. Burns's Class Slate Estimates 


JT Scans Purchased Scan by Scan 
‘hysical Exam 
Jpids yr ^ 

Cardiac St^Pfest 
iplrometr 
Jrinalysls^ 

JMP22 uNp^Burns's Rate r’ 

t 

Jrine Cyt^^^slng Dr. Burns’s Rill 
Program Administrative Costs 
TOTAL Moi$ftl&NG COSTS 
Dost of OpiSk as Puil^fc Sei ts 
TOTAL M@PP©RING COSTS NEl s 






@ LA 'Cald 

Rates 

31,379,757 

2,284,707 

2,016,619 

6,114,793 

1,822,672 

564,784 

4,414,753 

6,241,547 

1,645,189 

56,484,620 

31,379,757 

25,105,062 


<Q> M'Care 

Rates 

44,074,455 

2,284,707 

2,428,774 

7,604,461 

1,482,915 

665,256 

4,414,753 

6,241,547 

1,383,837 

70.5B0.806 

44,074,455 

26,506,352 
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CT SCANNER PURCHASE OPTION-One-Year Projection (35% Participation Rato) 
Assumptions/Bass Calculations: 


LA 50+ Population per Dr. Burns 


434,951 


Spiral CT Scans/Person 50+ZYear 

Assumed Pa^iclpation Rale 
(Dr. and Deposition) 


Spiral QMMns/Year 


152,233 


Scannejn^lfs of Operation 
Monc^Wugh Friday 7a t 
Saturdapisdo 2p 



Total Hours dfOperalion/Weei 



Operatl 


/eeks/Year C. 



Annual H^^Sr^f Operation 


ieenlijpDT: 


Scans per ho# iff 


Annual 


Capacity 
Mid-Rapa e Capacity 
iiSraum Capacity 



tty Per Scanne 



t m Capacity 
je Capacity 
^lum Capacity 


3350 


13,400 

16,750 

20,100 


Number! 
by St» 
Based 


cations Needed 
fining District 
filiation 


SPD1 
SPD2 
SPD3 
SPD4 
SPD5 
SPD6 
SPD7 
SPD8 
Total Locations 


Minimum 


Capacity 

Mid-Range 


Maximum 
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uc.vjuruu'ruv, ui=> i rueu i ujrt up cuans ij 3>» rarucipauon rcaie) 


52434 8071 


SPP1 

% of Total Slate Population ' 27.5% 

SPD2 

13.8% 

SPD3 

7.5% 

SPP4 

13.5% 

sens 

6.3% 

seas 

6.8% 

$PPZ 

12.5% 

?pp ? 
7.1% 

IS! 

100-0' 

50*- Population-in Class (Dr. 8ums): 152,233 

Pro-Rata Distribution of £0+ across SPDs 41,864 

28.620 

11,417 

20,551 

9,591 

10,352 

19,029 

10,809 

152022 

Number of CT Scanners Needed Operating at Minimum Capacity; 

Population Driven Capacity Needs: 3.1242 

2.1358 

0.8520 

1.5337 

0.7157 

0.7725 

1.4201 

0.8066 

11.360 

it of Scanners Needed: 4 

2 

1 

2 

1 

1 

2 

1 

1 

Number of CT Scanners Needed Operating at Mid-Range Capacity; 

Population Driven Capacity Needs: 2.4993 

1.7086 

0.5816 

142270 

05726 

0.6180 

1.1361 

0.6453 

9.008 

# of Scanners Needed: 3 

2 

1 

2 

1 

1 

2 

1 

1 

Number of CT Scanners Needed Operating at Maximum Capacity: 

Population Driven Capacity Needs: 2.0828 

1.4239 

0.5600 

1.0225 

0.4771 

05150 

0.9467 

0.5377 

7-572 

S of Scanners Needed: 3 

2 

1 

2 

1 

1 

1 

1 

1 


Number of CT Scanners Needed to DeBver Required Number of Scans 

Capacity; Minimum Mifl-ftange Maximum 

14 13 12 
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Vf bUANNfcK PURCHASE OPTION (55% P»rllclpjUon Rale) 

Nurribtt cACT Pwrchfetfcd W W. - 

Mirilmum CDpsdty 14 

* Mld-Ran^e Cepedty 13 

* Maximum CepecJty 12 

Number ol CT Beans In Year 1 152,233 


Acquisition Cosl of CT Scanner 

(Including Installation & Maintenance) 


1500,000 {750,000 $1,000,000 


Total Costof Scannore Based on: 

Minimum Capacity 7,000,000 1 0,600,000 14,000,000 
T'" Mid-Range Capacity 6.600.000 9,760,000 13,000,000 

1 Maximum Capacity 6,000,000 6,000,000 12,000,000 

Scanner OpereynoTtSurs Per Year 3,350 


Weeks HoursIWeeh 


Effective Hour^^^^^tl'TimeEquvalent 
Employed Pfescxi (FTi) 

Cjri^s Hours Per Year 
Lass Etlintpi^gjPnof Vacation, 
Holiday^^^gTrtte 

Hourt p er y wr 


^mmqulredtc fill One 
Staff Pillion Per Scanner 


Technologists if p s , 

• Average ry of; 

•Benefits IS a %ol Annual Salary; 


Total CompcnsaliW^w'T echnologisl 
Number of Technejot^T'er Scanner 


^Minimum 
Std-Renge 
Maximum CspacUi 



Clerical Work wa^W 
■ Average i*nr^i' leY|ry of; 
- Benefits as BlSSiS&nuel 


Total Compensetl 
Number of Clerics 
Total CoslefCler 



finual Salary: 

1 25.014 

Clerical Worker 

$rs Per Scanner 

(rttore 

| Minimum Capacity 
Uld-Renge Capacity 
fMaximum Capacity 




Radiotogtil ' 
•Estimated Nogs 
Per YeaAj 
•Estimated Nu^ 
Revtawejl 
■Number of Rk 
•Average Redi§ 
(including 
Total Co$ 


^.Images Reviewed 
fjja’dlotoglst 11,600 

r of Images To Be 

ytoer 152,233 

sfwts Needed 1312 

£ Compensation 254,278 

cenlves) 

dr Radiologists 3,337,036 


Lasse Space All Sites 

Minimum 

Mid-Range 

Maximum 


Numbe r or Locations 

9 

e 

6 


Estimated Sq. FlAocatlon 

3,000 

3.000 

3.000 


Average Lease RatefSq, Fl/Year 

1046 

1046 

10,46 


Esirmeied Total Lease Expense 

282,420 

282,420 

251,040 


Olher Occupancy Expense AH Sites 




PerSKe/F 

Estimated Utilities 8 Telephone/Year 

106.000 

108,000 

96,000 

12,000 

Estimated Property Insurance/Year 

36,000 

36,000 

32,000 

4.000 

Estimated Office Expense/Year 

106,000 

108,000 

96,000 

12,000 

Estimated Other Occupancy Expense/Year 

252,000 

252,000 

224,000 


Iclel Operating Expenses 





Minimum Capacity 

5,652,006 




Mid-Range Capacity 

5,432,604 
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CT Scanner Purchase Option: Summar 

Acquisiton Cost Per Scanner 


. Equipment Purchase Cost 
Loaded into One Year of Activity 
Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 

Operating Expenses 
Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 

Total Costs 
Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 


/35% Participation Rate} 

$500,000 $750,000 


$1,000,000 


52434 8073 


Total 

Per Scan 

Total 

Per Scan 

Total 

Per Scan 

7,000,000 

$45.98 

10,500.000 

$68.97 

14,000,000 

$91.96 

6,500.000 

42.70 

9,750,000 

64.05 

13,000,000 

35.40 

6,000,000 

39.41 

9,000,000 

59.12 

12,000,000 

78.83 

5,552,908 

36.48 

5,552,908 

36.48 

5,552,908 

36.43 

5,432,804 

35.69 

5,432,804 

35.69 

5,432.804 

35.69 

5,253,321 

34.51 

5,253.321 

34.51 

5,253,321 

34.51 

12,552,908 

82.46 

16,052,908 

105.45 

19.552,908 

128.44 

11,932,804 

78.39 

15,182,804 

99.73 

18,432,804 

121.08 

11,253.321 

73.92 

14,253.321 

93.63 

17,253,321 

113.34 


TOTAL MONITORING COSTS USING 
PURCHASED SERVICES NET OP CTs 

©Medicare Rates 26,506,352 
©Medicaid Rates 25,105,062 

TOTAL MONITORING COSTS WITH 9 % ^Jj jJ | 
SCANS PROVIDED BY PURCHASElIk kilt. CJL J 
CT SCANNERS AND REMAINDER OF 
SERVtCES PURCHASED AT: 

MEDICARE RATES 
Minimum Capacity 39,059,260 
Mid-Range Capacity 38,439,156 
^Maximum Capapitw^37 1 749,672 i 


Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 


37,657,970 

37,037,867 

36,358,383 


26.506.352 

25,105,062 



42,559,260 

41,689,156 

40,759,672 


41.157,970 

40,287,867 

39,358.383 


26.506.352 

25,105,062 


46,059,260 

44,939.156 

43,759^72 


44.657.970 

43,537,867 

42,358,383 
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PURCHASING MON l J OKING bfcKVlUtiJ—one-r ear rrojecuuu ^ iuu/o 


Estimated Class Size Per Dr. Bums: 
25-39 
Age 40 

Male 45+ (under 75) 

Female 55+ (under 75) 

50+ (under 75) 


Physical Exam 

Price Per O. Bums 
Price Per LA Medicaid 
Price Per Medicare (N JC, used *Caid) 


Lipids 


Spirometry 


Cardiac Stress Test 


420,567 

31,392 

351,050 

126,550 

434,951 


Age 

Group 


25-39 

25-39 

25-39 


25-39 

25-39 

25-39 



Cardiac Stress Test 


Price Per D. Bums 
Price Per LA Medicaid 
Price Per Medicare 


Price Per D. Bffns* 
Price Per LA Medi>%d 
Price Per Medicare 


Price Per D. Bums 
Price Per LA Medicaid 
Price Per Medicare 


Price Per D. Bums Female'55+ 
Price Per LA Medicaid Female 55+ 


Male 45+ 
Male 45+ 
; ,MaIe 45+ 


Cost/ 

Test 


75.00 

19.80 

19.80 


25.00 

13.70 

16.50 




350.00 

%8.91 


110.57 



35CQ30 

88.91 

u/i 


Freq. of 
Testing/ 


Fraction of 
Population 



LaMar 

EUHtarriiO. v 

HJmuji 4 MaiGOA. WC 
l CCUKT B&GK1U& 


52434 8074 


Total Cost 
per Test per 
Class 
Member 


Total Year 1 
Cost Using # 
in Class Per 
Estimate of 
Dr. Bums 


1.00 

37.50 

15,771.263 

1.00 

9.90 

4,163,613 

1.00 

9.90 

4,163,613 

1.00 

25.00 

10,514,175 

1.00 

13.70 

5,761,768 

1.00 

16.50 

6.939,356 

1.00 

60.00 

1,883,520 

1.00 

43.99 

1,380,934 

1.00 

35.79 

1,123,520 

0.50 

87.50 

30,716,875 

0.50 

22.23 

7,802,964 

0.50 j 

27.64 

1 

9,703,900 

0.50 

s. 

87.50 

38,058,213 

0.50 

22.23 

9,667,873 

n An 

01 ft4 

19 099 133 
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purchasing MONITORING SERVICES (100% Participation Rate-continued) 
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Total Year 1 

' 





Total Cost 

Cost Using # 

* 



Freq. of 

Fraction of 

per Test per 

in Class Per 


Age 

Cost/ 

Testing/ 

Population 

Class 

Estimate of 


Group 

Test 

Year 

Participation 

Member 

Dr. Bums 

Physical Exam 







Price Per D. Bums 

Male 45+ 

75.00 

0.50 

0.50 

18.75 

6,582,188 

Price Per LA Medicaid 

Male 45+ 

19.80 

0.50 

0.50 

4.95 

1,737,698 

Price Per Medicare 

Male 45+ 

19.80 

0.50 

0.50 

4.95 

1,737,698 


Physical Exam 

Price Per D. Burns Female 55+ 
Price Per LA Medicaid Female 55+ 
Price Per Medicare Female 55+ 


75.00 

0.50 

0.50 

18.75 

2,372.813 

19.80 

0.50 

0.50 

4.95 

626,423 

19.80 

0.50 

0.50 

4.95 

626,423 


Spirometty l 

Price Per D. Bums 50+ 60.00 0.20 1.00 12.00 5,219,412 j 

Price Per LA Medicaid 50+ 43.99 0.20 1.00 8.80 3,826,699 I 
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IMMARY OF COSTS OF MONITORING @ MEDICARE AND MEDICAID RATES (100% Participation Rate) 


tal Year One Monitoring Costs Using 

dr, Burns's Class Size Estimates 


»LA’Celd @ M'Care 

Bal£5 Bales 


' Scans Purchased Scan by Scan 


89,656,450 125,627,014 


yelcal Exam 


\ 


irdlac Sire 


6,527,733 6,527,733 

5.761.76B 6,939,356 

17,470,837 21,727,033 


•Iromeiry 


5,207,633 4,236,699 


Inalysls 


1,613,666 1,900,736 


4P22 Usllgunffijms's Rate 


•'12,613,579 12,613,579 


lne Cytology UsiSgS Dr. Burns's Rate 


117,632,991 17,832,991 


=> 9 ram Ac^^^tive Costs 
)TAL MONI|£RING COSTS 


ist of CT Scafifc«sT’urch 


)TAL MO' 







P 4,700,540 3,954,107 

^61,385,199 201,659,447 
189,656,450 125,927,014 

j 71,728,749 75,732,433 
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■fSOMWER PURCHASE OPTiOU-One-Year Projection (100% Participation Rate) 
s^umptlons/Base Calculations: 


\ 50+ Population per Dr. Burns 

piral CT Scans/Person 50+fYear 

ssumerfPartf^lpation Rate 
(Dr. Bu fe^-Mr kt Recent Report) 


piral C 


E,_ j 


/Year 


434,951 


100 % 


434,951 



cannemclff&of Operation 
Mondafnitffagh Friday 7a to) 
Saturdaf^Pt^ 2p § 

otal Hot^o(J5peration/Week^ 

>peratlonaiweeks/Year j 


.nnual 


■cannerPiipilty for SHening^f: 

Sca ns pe r^hour^fi™^ 

Capacity 


innual Capacity Per Scanner: 

p|§§i^ MiP^|e Capacity 


13,400 

16,750 

20,100 


lumber.oi 
by Stat( 
Based c 


ations Needed 
nnlng District 
roulation 


SPD1 
SPD2 
SPD3 
SPD4 
SPD5 
SPD6 
SPD7 
SPD8 
Total Locations 


Capacity 

Minimum Mid-Range 


Maximum 
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ociAjrv/vniL. uioiruDu iiuit ur owwio l'iuuv> i-arocipauon rtaie; 

SPD1 SEQ2 

% of Total Stale Population 27.6% 18.8% 

50* Population in Class (Dr. Bums): 434,551 

Pro-Rata Distribution of 50 across SPDs 119,612 81,771 

Number of CT Scanners Needed Operating at Minimum Capacity: 

Population Drivep Capacity Needs: 8.5262 6.1023 

£ of Scanners Needed: 9 7 


Number of CT Scanners Needed Operating at Mid-Range Capacity: 

Population Driven Capacity Needs: 7.1410 

£ of Scanners Needed: 8 

Number of CT Scanners Needed Operating at Maximum Capacity: 

Population Driven Capacity Needs: 5.9508 

£ of Scanners Needed: 8 

Number of CT Scanners Needed to Deliver Required Number of Scans 

Capacity: Minimum MitirSaoaa Maximum 

34 28 23 


4.8818 

5 

4.0682 

4 
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SPD 3 
7.5% 

SPD 4 
13.5% 

SPDS 

6.3% 

SEO£ 

6.8% 

SPQ7 

12.5% 

SEE 

7.1 

32,621 

58.718 

27.402 

29,577 

54,369 

30.81 

2.4344 

4.3820 

2.0449 

2-2072 

4.0574 

2.30“ 

2 

5 

2 

2 

5 


1.9475 

3.5056 

1.6369 

1-7658 

32459 

1.84C 

2 

4 

2 

2 

3 


1.6230 

2.9213 

1.3633 

1.4715 

2.7049 

1.534 

2 

3 

1 

2 

3 
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T'S&ANHl*PURCHASE OPTION (100%P*rtlclp>tiw» Rite) 


jmber or CT Scanner* Purchased II Operating At: 

Minimum Capacity M 

' 4 Mid-ftfifija Capacity 28 

MBiinium Capacity 23 

jmbor of CT Scans In Year 1 431,61 


jqulsltion Cost of CT Scanner 
(Including InslaLation & Maintenance) 


( 500,000 ( 750,050 ( 1 , 500,000 


i!e! Cosl ol Scanner* Based on: 

N Mlnlmum CepBcJty 17,000,000 25,600,000 M,000,000 

T*' fW-Rango Cepedly 11,000,000 21,000,000 26,000,000 

1 Maximum Cepadly 11,600,000 17,250,000 23,000,000 


r Opere^ 


(active Hounl 
EmptoyedPss 

Lets EsUm^ 
Holidays,! 


16 Hour* Par Year 

Time E quvalent 

ton (FIE) 

fsif, Grg*jj Hour* Per Year 
Vacation, 

^Frll Wf^ul.'ed to Fill One 
Staff P^ion Per Beenner 


Week* HourtWeek 



sehnologlsu [ ^ 

• Average A$aii8!i$fi% of. 
•Senefis ar e M of Annuel Salary; 


i Lai Compense 1 
umber cHechr 


elcai Workew^s 

• Average AAn^ 

• Benefits as t % 

d 

rial Compensation 
jmber of ClelMfl 
Hal CostofCteriSS 


Technologist 

mgjSeanner 

Minimum Cftp 
With Range Cm 
M aximum Cep 


Salary of 
ilSnual Salary. 

«S \ 26,0V. 

^jslerice' Worker 

fetk^s Per Bcenner 




Minimum Cepadly 1,<62,6M 

d-Renge Cepadly 1,22p6^p 

Maximum Capacity 1 ,002,67 k 


i dioicg 1st 

-Estimated Num^lNmages Reviewed 

Per Yea r i^|j#ciIoglsl 
-Estimated Nun&pr c>1 Images To Be 
ReviewedletYter 


•Number of Rati 
•Average Radical 
(including* 
Total Com! 


(Needed 37.60 

plal Compensation 251.276 

SCioeenlivet) 

§h%r Radiologists (,531,366 


ese Space All Sites 

Minimum 

Mid-Range 

Maximum 


Number of Locations 

16 

11 

13 


Estimated Sq. Fl,/location 

3,000 

3,000 

3,000 


Average Least Rate/Sq Ft./Year 

(0.46 

1016 

10/6 


Estimated Tela’ Lease Expense 

602,060 

139,320 

107,610 


ter Occupancy Expense AJ1 Biles 




Per Site/Per Year 

Eslimaled Utilities 6 T elephDne/Year 

182,000 

165.000 

156,000 

12,000 

Esbmaled Property Insurance/Year 

61.000 

66,000 

62,000 

4,000 

Eslimaled Office ExpensefYear 

192,000 

168,000 

156,000 

12,000 

tlirrialed Other Occupancy Expense,Yea' 

118,000 

392,000 

3 64,000 


lei Operating Expenses 





Minimum Capacity 

11,567,(95 




Mid-Range Ce pa city 

13,726,613 
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CT Scanner Purchase Option: Summary (100% Participation Rate) 


Acquisiton Cost Per Scanner 

Equipmen| 

Loaded into On? 

'finimum Capacity 
Mid-Range Capacity 
Maximum Capacity 

Operating Expenses 
Minimum Cap? 
Mid-Range Capac| 
Maximum Capac 

Total Costs 
Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 


TOTAL MONITORING COSTS USING 
PURCHASED SERVICES NET OF CTs 

©Medicare Rates 
©Medicaid Rates 

TOTAL MONITORING COSTS WITH CT 
SCANS PROVIDED BY PURCHASED 
CT SCANNERS AND REMAINDER OF 
SERVICES PURCHASED AT: 

MEDICARE RATES 
Minimum Capacity 
Mid-Range Capacity 
Maximum Capacity 


0808 


MEDICAID RATES 
Minimum Capacity 
Mid-Range Capacity 


$500,000 


17,000,000 

14,000,000 

11,500,000 


31,567,995 

27,728,613 

24,568,714 


75.732.433 

71,728,749 


107.300.428 

103,461,046 

100,301,147 


103,296,744 

99,457,362 

^fi? or.-r 


?er I 
$39.08 
#2.19 


72.58 

63.75 

56.49 


$750,000 


25,500,000 

21,000,000 

17.250,000 


40,067.995 

34,728,613 

30,318,714 


75,732,433 

71,728,749 


115,800,428 
110,461,046 
106,051,147 


111 ,796,744 
106,457,362 
102.047.463 




$1,000,000 


‘/"•■■''A 


Uteri. 

E. l w jetal 

Per Scan 

$58.53 

34,000,000 

$78.17 

48.28 

28,000,000 

64.38 

39.66 

23,000,000 

52.88 

... 33-49 

14,567,995 

33.49 

|3f1.56 

13,728,613 

31.56 

fpO.05 

13,068,714 

30.05 

92.12 

48.567,995 

111.60 

79.84 

41,728,613 

95.94 

69.71 

36,068,714 

82.93 


75,732.433 

71.728,749 


124,300,428 

117,461,046 

111,801,147 


120.296,744 

113,457,362 

107.797.463 
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EXHIBIT NO. 


MWFMVf • ROeiHSOft nc 
. C< *WT RCPQflTEfts 


SCOTT CASH 

T Lifting of sources used to prepare Cost of Monitoring Program 
^spreadsheet; 




Louisiana Department of Labor Internet site regarding state planning districts: 

WWW. Idol .st^Ms/forms/lml/Qeo_qraph^oc 

r: 

“Cost of screglSasiCT" slide presentation: 


w/icscrc 


State of Loi ^stja|aai Deoartment of Health and Hospitals, Office of Management 
& Finance, jumau of Health Services Financing Memorandum of August 22, 
20^|lth Medicaid fee schedule 

Mffllre P^PfMarrier for Louisiana, Reasonable Charges and Customer 
Service Secgjaefl^ 

For Loulslar|^^^h population estlmates- 

LEAP (Louisiana Electronic Assistance Program) Center for Business & 
Economic F^^fch University of Louisiana at Monroe 




/POPHS/DQD1999. 


Various press releases relating to pricing of CT scanners 

Radiology Tech, clerical worker, and radiologist compensation Information 
from salary.com 


8. Property lease rates obtained from Internet search of Louisiana properties 

9, Information from radiology list serve AHRAIlst 

10. "U.S. Radiologists'Workload In 1995-1996 and Trends since 1991-1992," 

Radiology, 1998 Jul:208(1): 19-24 
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Scott Case Page 2 

Listing of Spreadsheet Sources 

11. Verification on Medicare payment rates for medical procedures delivered 

at freestanding facilities on federal government websites: 







